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By majority decision of the Panel (Chairperson Parkinson and Panel Member

Cordier, with Panel Member Hodges dissenting)

[1] A notification to the VBIDP was received from the PTEU on 19 August 2016 requesting

a Hearing in relation to the Ravenhall Prison Project, Ravenhall. All parties were notified.

[2] The PTEU notification claimed payment of wages for employees of various named sub
contractors to John Holland Pty Ltd for periods of time between 4 August and 11 August
2016. The PTEU alleged the employees were unable to carry out normal duties due to the

site being unsafe for productive work.

[3] A Hearing was held on 24 August, 14 and 15 September 2016.

[4] This decision should be read in conjunction with the Statement issued by the Panel on
31 August 2016.

[5] There is no dispute that the matter had been properly notified and was properly before
the Panel pursuant to the relevant provisions of the following applicable Enterprise

Agreements:

 Entire Mechanical Services Pty Ltd and CEPU — Plumbing Division Victoria Branch
Enterprise Agreement 2015-2019

e Entire Fire Protection Pty Ltd and CEPU — Plumbing Division (Vic) Fire Protection
Agreement 2015-2019

e Wilson Plumbing and Drainage Pty Ltd and CEPU — Plumbing Division (Vic)
Enterprise Agreement 2011-2015

e Trio Plumbing (Australia) Pty Ltd and CEPU — Plumbing Division Victorian Branch
Enterprise Agreement 2015-2019

e Close Commercial Services P/L and CEPU - Plumbing Division (Vic) Enterprise
Agreement 2011-2015

e The Signal and Hobbs Unit Trust Trading as Signal & Hobbs and CEPU - Plumbing
Division Victorian Branch Enterprise Agreement 2016 — 2019

e Barden Steeldeck Industries Pty Ltd and CEPU — Plumbing Division (Vic) Enterprise
Agreement 2011-2015

[6] The subject Site is the Ravenhall Prison Project located at Ravenhall, Victoria. The

Project is a Public Private Partnership (PPP) between the Department of Justice and

2 | Page
015-2016 Ravenhall Prison Project



Regulation in the State of Victoria and a consortium led by GEO Group Australia for the

design, construction, financing, maintenance and operation of the facility over 25 years.

[7] The contract to construct the facility was let to John Holland Pty Ltd (JHPL) and
building construction commenced late 2015 and is expected to be completed in late 2017.
The Employers named in this matter are each subcontractors to JHPL for various works

associated with the facility.

[8] Major features of the Project include a built capacity for 1,300 prisoners, a 75-bed
mental health unit, together with forensic mental health services for approximately 100

other prisoners on an outpatient basis.

[9] The Project site is located on Department of Justice and Regulation land at Ravenhall,
adjacent to Riding Boundary Road and the Deer Park Bypass in the City of Melton and
includes the construction of some 47 prison buildings, many multi-level, perimeter fencing

and ancillary buildings across more than 40 ha.

[10] The Site is immediately adjacent to two established and operating prisons, Dame
Phillis Frost Centre and Melbourne Remand Centre, Ravenhall. At the time of this dispute

the buildings were in various stages of construction with 1000 plus employees on site.

[11] JHPL is a Non-Commonwealth licensee with Comcare. All other on site

subcontractors fall under the jurisdiction of Worksafe.

[12] During the Hearing the PTEU amended the period of time for which it was seeking
payment to include the 12 August 2016 as some confusion arose in the proceedings as to

whether or not employees of some subcontractors had been paid for this day.

[13] Various submissions were made on behalf of the PTEU including materials marked as
PTEU 1, PTEU 2 and PTEU 3.
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[14] Various submissions were made on behalf of the Employers, in particular Entire
Services including materials marked as ENTIRE 1, ENTIRE 2, ENTIRE 3 and ENTIRE
4.

[15] The Panel heard oral evidence from various employer management representatives
(Entire, Wilson and Signal and Hobbs), supervisors (Entire and Wilson), employees (RAW
on hire to Wilson and Entire Mechanical), PTEU representatives, PTEU OH and S Officer
and site HSR, each of whom at various times attended on site, were directly affected by this

matter and were in a position to contribute to informing the Panel for these purposes.

[16] The Panel is charged with determining whether or not employees subject to the
notification should be paid for any of the time attending for work on the relevant work days,
4,5,9,10, 11 and 12 August 2016.

[17] The PTEU claims that payment should be made for each of the relevant days because
the work performed by the employees had ceased at the direction of JHPL on 4 August 2016
due to safety issues associated with its Emergency and Evacuation preparedness. It submits
that work was not able to recommence until the site or sections of the site had been opened
up for safe work during 10, 11 and 12 August 2016. Consequently it submits that employees

are entitled to be paid for the periods whilst on site.

[18] The Employers contend that the action taken by employees by remaining in the sheds,
amounted to “unprotected” industrial action on the basis that there was not a reasonable
concern of the employees about an imminent risk to their health or safety and therefore they
should not be paid. The Employers also rely upon the written instructions received from
JHPL that the action was “unprotected” industrial action (ENTIRE 1).

[19] It was clear to the Panel from the submissions of the parties that there was a high level
of confusion and/or absence of direct knowledge by the subcontractor Employers as to the
events that occurred during the period in question. The evidence before the Panel identifies
that a significant and contributing factor was that the principal, JHPL, managed the matter
directly with the HSR’s and the unions, without any involvement of the subcontractor

Employers or any effective communication with them during the period. The Employers did
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not seek to bring any evidence before the Panel directly from JHPL save for documentation
contained in ENTIRE 1 and as discussed later, JHPL declined an invitation by the Panel to

participate.

[20] The Panel adjourned the Hearing on 24 August 2016 in order to better inform itself of
the facts in accordance with its Charter and determined that it would in the first instance
seek to meet with the following, all of whom the parties agreed may be able to assist the

Panel, namely:
» JHPL - the principal constructor

» Department of Justice and Regulation (DOJR) - land owner and responsible PPP

Government representative
» GEO Group Australia (GEO) - Consortium leader
* Department of Economic Development Jobs Transport and Resources (DEDJTR)
» Worksafe - attended site during the period
» Comcare - attended site during the period

» Metropolitan Fire Brigade - attended site during the period

[21] JHPL declined the Panel’s formal request for it to meet with the Panel to assist it.
(correspondence dated 25, 26 and 29 August 2016).

[22] Discussions by the Chairperson with relevant representatives of each of DOJR,
DEDJTR and GEO confirmed that neither was engaged in any direct way with the matter

such that the Panel could be any better informed.

[23] Discussions by the Chairperson with senior representatives of each of MFB and CFA
confirmed that whilst there was attendance on site by both the MFB and CFA firefighters,
there were no formal instructions or directions issued by these authorities in relation to the

site, only observations made to personnel on site as to the state of the site at the time.

[24] Discussions with Worksafe representatives and the Panel on 30 August 2016 provided

the Panel with a good insight into the lack of certainty over the jurisdiction of both
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Worksafe and Comcare in relation to a site where both authorities have somewnhat
overlapping jurisdiction and the inherent confusion that can arise as a consequence. The
Worksafe representatives however were not in a position to provide specific details as to the
opinion of inspectors whom attended the site due to the constraints that exist pursuant to
Section 10 of the Occupational Health and Safety Act 2004, other than to note the Entry
Reports by Inspectors to site on 5 and 9 August 2016 (PTEU 1).

[25] Discussions and exchanges by the Chairperson with Comcare, including the Victorian
Inspectorate provided little assistance to the Panel (correspondence dated 31 August 2016).
Comcare confirmed that there had been an attendance by its Inspector on the RDO, Monday
8 August 2016, and that the Inspector issued a Report. The Inspector’s Report was not
provided to the Panel or made available to any of the parties to this matter. The PTEU
advised the Panel that JHPL refused its request to provide a copy of the Report to the PTEU
or site HSR.

[26] The Panel considered it necessary to inspect the facility to better assess the complexity
of the site and to gauge the importance of an effective and up to date emergency evacuation

process and related infrastructure on the site. It informed the parties of this intention.

[27] The Panel formally requested that JHPL facilitate an inspection of the site by the Panel
which JHPL “declined”” by formal letter (correspondence dated 2 September 2016).

[28] The Panel pursued the matter with DOJR. On 5 September 2016 the DOJR advised it
could not facilitate an inspection by the Panel on the basis “it was not party to the contract

or the dispute” (correspondence dated 2 and 5 September 2016).

[29] The Panel then approached the DEDJTR IRV to facilitate the Panel’s inspection which

it advised it was not able to do (correspondence 8 and 14 September 2016).

[30] The Panel was concerned, given these constraints, to ensure it had the best available

evidence to inform its decision.
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[31] Panel members subsequently undertook a direct observation of the facility from outside
the security gate, including views from the perimeter and surrounds of the site. A Panel
member had prior reason to attend the site with authority and gain a good understanding of
it, which has also assisted the Panel. Consequently the Panel is satisfied it has more than

adequately informed itself with the necessary detail to properly inform its decision.

[32] It should be noted that after the Hearing had concluded, the Panel Chairperson was
contacted by Mr. Robert Joyce of JHPL on 19 September 2016 enquiring as to what an
inspection of the site by the Panel might entail. The Chairperson advised that the Hearing of
the matter had concluded and the Panel had adequately informed itself of the site through

other means.

[33] Having considered all of the submissions, the relevant material, the evidence presented
and the Panel’s observations, the Panel considers there are four fundamental matters that

arise here:

Firstly, was there any authoritative determination that the action was “unprotected”

industrial action?

Secondly, did the parties follow the requisite procedures of the Enterprise Agreement?

Thirdly, what directions were given in relation to the cease work and by whom and

what directions were given and by whom for a return to work and when?

Fourthly, was there a reasonable concern of the employees about an imminent risk to

their health or safety?

[34] If there had been a determination that the action was “unprotected” industrial action, as
the Employers implied, the Panel would have no work to do. If a party failed to follow the
Enterprise Agreement procedures, this would weigh heavily in any determination. If work
ceased by way of a direction of the principal as a result of a genuine health and safety

matter, prima facie, there would be an entitlement to wages. If employees ceased work on
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their own volition or refused to return to work as directed, then the fourth matter becomes

relevant.

[35] In accordance with its Charter, the Panel can determine the payment of wages for
periods during which an employee is engaged in industrial action ““when it is proven that the

lost time was due to genuine occupational health and safety grounds™.

Was there any authoritative determination that the action was “unprotected” industrial

action?

[36] The Employers sought to rely upon the instruction received from JHPL that the action
was “unprotected” action. (ENTIRE 1)

[37] The Panel notes that it was open to JHPL or any other subcontractor party to a relevant
Enterprise Agreement to refer the matter to the VBIDP or the Fair Work Commission
(FWC) as early as 4 August 2016, if it genuinely believed “unprotected” industrial action

was on foot.

[38] JHPL made application to the FWC by way of a Section 418 and 419 application on
Tuesday 9 August 2016, seeking an order that the alleged *“unprotected” action stop
(ENTIRE 1).

[39] Based on the evidence before the Panel, the matter was heard by FWC, commencing
on the evening of Wednesday 10 August 2016, at which the PTEU participated. With the
assistance of the Commissioner on the evening of 10 August 2016 and also with the
Commissioner’s attendance on site on 11 August 2016, an agreement was brokered between
JHPL, HSR’s and employee representatives for the necessary steps to be taken for
employees to return to work, after work areas were made safe and areas progressively
opened up for work to safely recommence. A checklist of areas requiring rectification and
remedial works was agreed including rectification to emergency access and egress
pathways, emergency lighting, evacuation signage and effective isolation of mobile plant

and pedestrian traffic.
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[40] The PTEU referred to this as a “systematic safety rectification procedure™. It is noted

that no subcontractor Employer participated in the processes before the FWC.

[41] JPHL formally discontinued its application of the S418 and 419 proceedings on 16
August 2016 without any declaration having been made by the FWC that the action was
properly described as “unprotected”, nor was any order or interim order determined by the
FWC pursuant to Section 420 subclauses (1) or (2) (PTEU 3).

Did the parties follow the requisite procedures of the Enterprise Agreement?

[42] The Enterprise Agreements each provide the same procedure for dealing with safety

Issues or incidents. The relevant provisions applicable are reproduced as follows:

*“13. PROCEDURE FOR DEALING WITH SAFETY ISSUES OR INCIDENTS

This procedure shall be followed in good faith and without unreasonable delay. If an issue is not
settled by observance of this procedure, or if the procedure is disregarded by either party, the
matter may be submitted to the Victorian Building Industry Disputes Panel (VBIDP) for
resolution. Nothing in this Agreement shall take precedence over the OHS Act.

Direction to cease work

13.12 If:

13.12.1 an issue concerning health or safety arises at a workplace or from the conduct of the
undertaking of an employer; and

13.12.2 the issue concerns work which involves an immediate threat to the health or safety of any
person; and

13.13 given the nature of the threat and degree of risk, it is not appropriate to adopt the processes
set out in Clause 13.3 of this Agreement;

the employer or the health and safety representative for the designated work group in relation

to which the issue has arisen may, after consultation between them, direct that the work is to
cease.

13.14 During any period for which work has ceased in accordance with such a direction, the employer
may assign any Employees whose work is affected to suitable alternative work. (our emphasis)

Inspector may be requested to attend workplace

13.15 If an issue is not resolved under Clause 13.3 of this Agreement, within a reasonable time, or an
issue is the subject of a direction under Clause 13.12 of this Agreement that work is to cease,

any of the parties attempting to resolve the issue may ask the relevant health and safety

authority to arrange for an inspector to attend at the workplace as soon as practicable to

enquire into the issue.

13.16 If:

13.16.1 the inspector issues a prohibition notice; or

13.16.2 otherwise determines that there was reasonable cause for employees to be concerned for their
health or safety,

an employee who, as a result of the issue arising, does not work for any period pending its

resolution but would otherwise be entitled to be paid for that period continues to be entitled to

be paid for that period if relocation is not available.”
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[43 ] It is apparent from the evidence before the Panel and noting JHPL’s direction to cease
work over the emergency and evacuation issues, that the relevant operative provision of the

Enterprise Agreements for these purposes is sub-clause 13.13.

[44] Based on the evidence before the Panel, the principal, JHPL, gave directions for work
to cease on Thursday 4 August 2016 at approximately 2.00pm, consequent upon safety
concerns raised as a result of a joint site audit conducted that day by site representatives,

JHPL management and union officials.

[45] The concerns were over the effective working of the Emergency and Evacuation
procedures and the associated site environment concerning shortcomings in the site
establishment to enable safe evacuation, including inaudible Sirens, insufficient evacuation
lighting, insufficient evacuation signage, inappropriate isolation between mobile plant and

workers and inaccessible muster points.

[46] Subcontractors did not seek to be involved or were not invited by the principal JHPL to

be involved.

[47] Approximately 1000 employees of various subcontractors to JHPL were directed to
cease work as a consequence. It is estimated that approximately 200 of these employees

were employees of the subcontractor Employers named in this matter;

[48] The parties confirmed that many employees who were unable to be engaged
productively on site were re-allocated to productive work off site by direction of their
employer on 5 August 2016, leaving only those employees who could not be productively
engaged on or off site, to remain on site in the sheds until such time they were required to

return to work by their Employer.

[49] Worksafe Inspectors attended the site at the request of the unions on 5 August 2016
pursuant to sub-clause 13.15 and were on site from 11.30am to 6.45pm and attended again
on 9 August 2016 from 8.15am to 4.15pm. (PTEU 1)
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[50] A Comcare Inspector attended the site on the site-wide RDO, Monday 8 August 2016.

No employees were on site.

[51] The Panel is satisfied on the evidence before it that the site was in such a state that the
principal JHPL found it necessary to shut down all work as a result of the site audit on 4
August 2016. The Panel accepts that this is not a case of the employees not following the
procedures in the relevant Enterprise Agreements with respect to Health and Safety or
Dispute Settling, rather it was the principal constructor, JHPL whom directed that all work

cease.

[52] The Panel is satisfied on the evidence before it that it was anticipated that a process
with the O H and S Committee and representative personnel would be implemented
immediately after the cease work on 4 August 2016 to identify a process for safe return to
productive work, once appropriate rectification of shortcomings with emergency and

evacuation concerns had been executed.

[53] Based on the evidence before the Panel it seems that the principal JHPL changed the
anticipated process overnight on 4 August 2016 by attempting to direct a return to work on
the morning of 5 August 2016 without engaging further with the HSR’s or employee
representatives or having attended to rectification works identified the previous day. This
led to further confusion, but based on the evidence before the Panel it could not be
construed as a failure by the union or HSR’s to follow the Enterprise Agreement

procedures.

[54] Accordingly the Panel is satisfied that the requisite procedures were followed.

What directions were given in relation to the cease work and by whom and what

directions were given and by whom for a return to work and when?

[55] It is clear in answer to the previous question that work ceased on 4 August 2016 upon
direction of JHPL, the principal, at approximately 2.00pm. To be clear, there is no dispute

between the parties about this.
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[56] The PTEU contended that ““its members stayed onsite in the crib huts available to be
directed to conduct work as required to get the site back to productive work; this is a
controlled environment with no construction work being undertaken. It is not the PTEU role
to direct work, it is Management’s role to direct work in accordance with all relevant

policies and procedures.” (PTEU 3)

[57] The circumstances of what actually occurred on the morning of 5 August 2016 are not
entirely clear to the Panel. In particular, it was not clear that there was any specific direction
to return to work by the Employers. There appeared to be a breakdown in communication
between the parties to the review of the emergency and evacuation procedures and what
work was required to be done at this time. The Panel is unable to establish which party or
parties were at fault. Again the subcontractor Employers in this matter were not directly

involved.

[58] The evidence of the PTEU O H and S officer as set out in PTEU 1 reflects that a
process was underway with JHPL, and Worksafe, to finalise the coordination of certain
rectification works. This is affirmed in the Worksafe Inspector’s Reports of 5 and 9 August
2016 (PTEU 1).

[59] Based on the evidence before the Panel in relation to the cease work direction on 4
August 2016, the subcontractor Employers themselves were not involved in that process,
were the recipients only of text messages from the principal to cease work, with little if any
detail provided as to the circumstances and reason for the cease work. It is apparent that this
lack of information continued for some time during the period in question. It is clear to the
Panel that communication from the principal JHPL, across the site, was less than effective

and led to confusion as to directions about a process for return to work.

[60] It was apparent to the Panel that site wide matters were managed directly by the
principal, JHPL, and that for all intents and purposes the subcontractor Employers deferred
to JHPL for managing matters such as this, nor were they not invited to participate by
JHPL.
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[61] It was apparent to the Panel for the days of Friday 5 August and Tuesday 9 August
2016 there was no clear direction by the Employers for employees to return to work on
either of these days. Whilst there were references to JHPL having given direction to
employees, there is no evidence that the Employers in this matter gave such a direction to

their employees.

[62] The evidence before the Panel is that on the morning of Wednesday 10 August 2016
some 12 employees of Wilson were directed back to work to rectify access ways and that
the employees worked as directed. No additional employees were required to work by
Wilson. There was no failure of any employee to not work as directed. Entire had no work
available to be performed by its employees on that day and did not direct its employees to

work.

[63] The oral evidence of the Entire Manager was that at no time did Entire direct its
workforce to return to work after the cease work on 4 August 2016 until Thursday 11
August 2016. Entire Mechanical Services employees did return to work upon direction on
11 August 2016. Two alternate employee work groups of Entire Mechanical Services
carried out housekeeping works during that day by direction. No employee refused to work

as directed.

[64] A formal notification from JHPL for thirty one (31) Entire Mechanical employees to
perform rectification work on 11 August 2016 was complied with and the evidence of the
Entire Mechanical Services Site Supervisor was: “after they completed the work because

the site had not been deemed safe for productive work by the HSR’s or John Holland then

we directed them back to the shed because there was no productive work for them to be
done”. (our emphasis) (ENTIRE 2)

[65] Further on 12 August 2016 it is apparent that some areas of work were opened up by
JHPL for productive work and Entire Mechanical Services and its employees undertook the
work as directed. (ENTIRE 2). There is no evidence that there was a refusal by any

employee to work as directed.
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[66] Correspondence from the JHPL Project Manager to contractors on 12 August 2016
confirms a “Re-start is continuing with the restart of KL opened 7am today for teams to
undertake their Housekeeping tasks.”(ENTIRE 1)

[67] From the evidence before the Panel, by end Friday 12 August 2016 sufficient re-
opening of workfaces by JHPL had occurred to enable a full return to productive work

across the site except for all above ground level works.

[68] The above ground level areas remained closed from the cease work on 4 August 2016
and were not re-opened until 29 August 2016 when access back to above ground floor levels
across the site was determined by JHPL , following the site-wide implementation of a

“heights evacuation rescue retrieval procedure”.(PTEU 3)

[69] Signal and Hobbs Managing Director provided oral evidence to the Panel that he was
unable to advise the Panel in relation to the matter “one way or the other”. He confirmed
Signal and Hobbs removed their employees from the site on Friday 5 August 2016
following the cease work directed by JHPL, relocated them to other work off site and did
not return to site with their employees until Monday 15 August 2016, after receiving advice

that the site had been made safe and that their works could recommence.

[70] It was confirmed by the parties that many employees were directed to be relocated off
site on 5 August 2016. Significantly, it seems to the Panel, there is no evidence that any
subcontractor employer who had relocated their employees to other sites on 5 August 2016
following the cease work, was required by JHPL to return their employees to site until after
end of 12 August 2016. Some returned on Saturday 13 August 2016 and many returned on
15 August 2016. Had there been a clear direction to return to work prior to then, these

employees would have been directed to return to the site by their Employer, they were not.

[71] It is clear that rectification works and housekeeping was required to be completed
before areas of work were re-opened for productive work to recommence. Not all available
employees were able to be utilised for this purpose. Indeed the Employers evidence is that
only specific numbers of employees were requisitioned by JPHL for this purpose and the

remaining employees needed to stay in the sheds.
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[72] Based on the evidence before the Panel, it appears that none of the Employers were
given adequate information and instructions by the principal on the 5 August 2016 and
indeed many employees were instructed to remain in the sheds. What is clear to the Panel is
that there was a significant degree of confusion about whether or not productive work was
safe to recommence on 5 August 2016. This uncertainty persisted until an agreement for a
phased return to productive work was brokered by the Fair Work Commission on Thursday
11 August 2016.

[73] The principal JHPL instructed the Employers in writing that they should regard the
“action” as “unprotected” action. This is significantly at odds with JHPL’s directions to
cease work due to safety concerns on 4 August 2016. Either the site was safe to work on 4

August 2016 or it was not.

[74] Based on the evidence before the Panel, JPHL did not give approval for productive
work to recommence for a range of workfaces between 10 and 12 August 2016. The Panel
concludes that because there was a staged re-opening of workfaces after completion of
requisite works, the employees were unable to be engaged safely in productive work prior to
then.

[75] It was never entirely clear from the Employers during the proceedings as to which days
had or had not been paid by them in relation to the period in dispute. For example, Wilson’s
believed it had docked its employees 4 hours pay on Thursday 4 August on the basis that

““stop work action’ had been taken. Entire believed it had paid its employees for that day.

[76] Wilson’s stated it was provided with work by JHPL on Wednesday 10 August which
was performed by the specified number of employees JHPL had requested and whom
Wilson’s directed to work. It was submitted by the PTEU and not challenged that other
works also occurred on 10 August 2016 by other subcontractor employees. Similarly it is
clear that other subcontractors including Entire Mechanical Services had crews return to

work as directed at various times over Thursday 11 August and Friday 12 August.
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[77] The oral evidence of Entire Fire Services was that they were only directed by JHPL to

have their employees recommence work “on Saturday 13 August 2016, not before™.

[78] During the course of the Hearing, once some clarity emerged as to what work had
ceased and upon whose instruction and having regard to the phased return to work on the 11
and 12 August 2016, there appeared to no longer be any controversy between the parties
that employees should be paid for all ordinary hours, at least on the following days:
Thursday 4 August 2016, Thursday 11 August 2016 and Friday 12 August 2016.

[79] The Panel cannot see any reason to distinguish these days from 10 August 2016. Work
was directed on this day, albeit to a limited number of personnel, and it was performed. No

employee refused to work on this day.

[80] As to the days of 5 and 9 August 2016 it is not entirely clear to the Panel what actually
occurred in terms of work being directed to be performed, if any. The Panel would have
expected rectification works should have been underway by 5 August 2016. There is
evidence from the Employers to suggest that Supervisors performed some rectification work

for reason that they did not require employees to perform this work.

[81] All other affected employees of the relevant Employers had been relocated to
alternative work sites with their Employer and their wages for this period should have been
determined accordingly. The Panel was not advised as to what arrangements for payment of
wages or otherwise had occurred with respect to other employees of any other

subcontractors or employees of JHPL on the site for the period in question.

[82] From the evidence before the Panel the employees did not walk off the job without
having followed the relevant processes, nor did they refuse to attend to rectification work
when directed, nor did they refuse to be relocated off site, or refuse to cooperate with a

phased return to work as directed by their Employer.

[83] On balance, having regard to all the circumstances including the works still to be

rectified , the Panel considers it reasonable that the employees who were required to remain
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in the sheds and not able to be relocated elsewhere to other sites, should be entitled to wages

for this time.

Was there a reasonable concern of the employees about an imminent risk to their

health or safety?

[84] Section 19 of the Fair Work Act 2009 sets out the meaning of industrial action and

provides as follows:

(2) However, industrial action does not include the following:
(a) action by employees that is authorised or agreed to by the employer of the employees;
(b) action by an employer that is authorised or agreed to by, or on behalf of, employees of the
employer;
(c) action by an employee if:
(i) the action was based on a reasonable concern of the employee about an imminent risk
to his or her health or safety; and
(if) the employee did not unreasonably fail to comply with a direction of his or her
employer to perform other available work, whether at the same or another workplace, that was safe
and appropriate for the employee to perform.

[85] Consistent with the conclusions the Panel has reached in relation to the previous
question, the Panel is satisfied that the “action” was action consistent with the provisions
of subclauses 19(2) (a) and (b). On this basis the action was not industrial action.

Consequently the Panel does not need to address sub-clause 19(2) (c).

[86] However, to remove any doubt, the Panel is also satisfied that in the circumstances of
this matter, even if there had been a clear direction by the Employers for all employees to
return to work after the cease work directed by JHPL, absent the rectification works having
been undertaken, then it seems most likely that employees in the circumstances quite
properly would have held a reasonable concern over the imminent risk to their health and

safety.

[87] The Employers submission was that ““At all relevant times, there was no imminent risk
to the health or safety of employees working at the Ravenhall Prison Project. Further, any
concern about an imminent risk to their health or safety is unreasonable.” The following

demonstrates the contrary to the Panel.
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[88] The processes for safely evacuating personnel in emergency situations to ensure their
safety is a fundamental requirement of any workplace particularly in a construction

environment.

[89] The PTEU submitted ““The construction industry is a high risk industry. In an
emergency situation the importance of evacuating all personnel is of the utmost importance.
In the case of explosion, fire, structural collapse, gas leak, medical emergency, rescue at
height, deceased person, motor vehicle accident, problems with live prison on either side of
the project, to be able to evacuate all personnel safety is paramount. If an evacuation
cannot be properly controlled and carried out more workers can be put into a situation
where their safety is compromised”. The Panel agrees with this submission. It is entirely

reasonable to be concerned about these things.

[90] Having regard to the evidence available, this has been a Project which has warranted
and warrants a highly effective, clear, and regularly tested emergency evacuation regime
given the amount of construction going on simultaneously across a large site with many
access roads and pathways crossing the site, together with many employees and many
different subcontractors. This demands a high level of attention and participation by all to
ensure consistent confidence of the safety and wellbeing of all personnel such that in an
emergency or evacuation , adequate arrangements are in place to remove the inherent risks

and therefore any imminent risk to health or safety.

[91] The PTEU submitted that a heightened risk also arises on this site given the close
proximity of the two adjacent “live” prisons. The Panel acknowledges previous incidents
concerning the Melbourne Remand Centre. This of itself is not considered an imminent risk
to health or safety, but when considered in the context of the infrastructure shortcomings
with the emergency and evacuation arrangements from the construction site, identified on 4

August 2016, this could have been a factor leading to a concern of risk by the employees.

[92] The PTEU also submitted that imminent risk to health or safety can arise from a

number of events, including the following:
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« Evacuation

* Fire- Building/Bush

* Gas leak

» Medical Emergency

» Power Failure

» Storm/Severe Weather

« Confined Space Emergency
» Electric Shock

* Explosion/Disaster

 Motor Vehicle accident

* Rescue at height

* Spill/Release

» Structural/Damage/Collapse

[93] All of the relevant authorities including Comcare and Worksafe require effective

emergency and evacuation procedures and infrastructure to be in place by the Employer.

[94] The Panel notes that JHPL had a emergency and evacuation plan document. JHPL
prepared a “Workplace Emergency Response Plan” (PTEU 2) (the Plan) for the site as early
as 6 November 2014, with various subsequent revisions having been made, according to the

document.

[95] From the evidence, never at any stage did JPHL ensure that its subcontractors and the
subcontractor’s employees, particularly HSR’s, were familiar with the Plan. JHPL had never
provided a copy of the Plan to the HSR’s and unions until Tuesday 9 August 2016. (PTEU
1 and 2)

[96] According to the Worksafe Inspector’s Report, a copy of the Plan “Rev 5” was
provided to the Inspector during the visit on Friday 5 August 2016 (PTEU 1). The Plan
provided to the PTEU by JHPL on 9 August 2016, PTEU 2, is also identified as “Rev 5”,
however, clearly further revisions must have been made subsequent to the Worksafe
Inspector’s visit on 5 August 2016, as Section 5 “Testing of the Plan” in PTEU 2 implies
that an “Evacuation Drill with Worksafe Victoria” took place on “05/08/16” and an

“Evacuation Drill with Comcare” occurred on “08/08/16”".
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[97] According to the evidence, there was no “evacuation drill”” conducted with Worksafe
on 5 August 2016. The Worksafe Inspector makes no mention of this in the Report, only
that the document was inspected. If an evacuation drill had been conducted with Comcare
on 8 August 2016, the site-wide RDO, when no employees were on site, there is no
evidence available of that. In any event it would seem to serve little purpose, given the

circumstances, to conduct an evacuation drill without employees on site involved.

[98] Up until the PTEU provided a copy of the Plan (PTEU 2) to the Employer parties
during the Hearing of this matter, the Employers’ evidence was that none of them had ever

seen the Plan either, or any version of it.

[99] The site HSR’s had been seeking to be assured as to the adequacy of the emergency
and evacuation process for some months. On this site there can be no argument that a
comprehensive process, well tested and understood by all, should have been in place

together with all associated infrastructure. Indeed the authorities specifically require it.

[100] It is also noted that none of the employers were able to provide their own emergency
evacuation plans, procedures or policy, presumably because they relied upon the
principal’s, none of whom had seen the principal’s Plan. In any event, a Plan for the site was

not known to the Employers, employees, HSR’s or union.

[101] The Plan provides that an Emergency Planning Committee (ERC) be established at
the commencement of the Project, comprising amongst others, the HSR, which was required
to meet every three months according to the document. The evidence before the Panel was
that the HSR had never been advised of this, was not aware of the ERC and had never been
invited to attend. In fact, no party in the proceedings knew of the ERC, let alone the Plan.

There is no evidence of it ever meeting.

[102] No site evacuation drill to test the adequacy of the Plan during building construction
had been conducted by August 2016. According to the Plan document, an “Evacuation drill
of whole site’” was undertaken on 24 July 2015, when according to the PTEU “the site was

just a paddock with civil works being undertaken’ . This was not disputed. Another
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assessment according to the document was apparently conducted on an RDO 11 July 2016,

when all workers were off site.

[103] JHPL had given an undertaking at the Project Health and Safety Committee 7 April
2016 (PTEU 1) to carry out an evacuation drill ““by the end of April”’. The evidence is that
it did not happen.

[104] With this background it is not surprising that there was a serious concern by
employees and the HSR’s of their health or safety consequent upon an evacuation or

emergency.

[105] Based on the evidence before the Panel a significant and considerable amount of
activity was executed following the direction by JHPL to cease work on 4 August 2016

namely:

* Introduction/Implementation of Working at Heights rescue Plan
» Emergency Evacuation Access and Egress Signage

* Clear isolation of Mobile Plant and workers

* Increased Supervision

* Bleed and trauma Kits supplied

* Full evacuation test (working environment)

» Controlled materials lay down area

» Marked out internal exclusion zones for emergency response

» Training for the site emergency wardens

« Emergency lighting as required to AS/NZS 3102

» Clearly delineated emergency evacuation walkways

* Audible evacuation sirens

» Clear and accessible muster points

» Emergency Planning Committee now reviewing the emergency plan
« Clear access to all work areas

 Material/Parking exclusion Zones

» Two way radio communication available at each community

[106] Whilst the Employers acknowledged that these activities had occurred consequent

upon the cease work on 4 August 2016, the Employers nevertheless contended, that nothing
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of substance had changed on the site and that these were “housekeeping matters”, and
therefore it could not be concluded that there was an imminent risk to the safety of
employees. The Panel cannot accept this. Whether these are matters that can be described as
housekeeping matters or not, these are all serious matters and require compliance in order to
assure the effective operation of evacuation and emergency responses. A shortcoming in

any one of these could lead to a serious health or safety incident.

[107] The actions to bring these matters into compliance were significant and important.
The combination of all these shortcomings on a site such as this is a recipe for significantly
increasing the risk to health and safety in the event of an emergency or evacuation. It seems
JHPL came to recognise this by ceasing all work on the site and eventually taking steps to

rectify it.

[108] The PTEU submitted that few if any Entire Fire Services employees, as well as other
employees, had participated in Tool Box meetings in relation to evacuation training. The
Panel requested evidence of attendance by Entire Fire Services employees by 16 September
2016. Entire Services confirmed with the Panel on 16 September 2016 that it had requested
these records from JHPL. No such records have been received by the Panel. Entire did not

maintain their own records. No other Employer presented any evidence of attendance.

[109] Whilst there is evidence that some employees attended Tool Box evacuation training,
the Panel is satisfied that not all employees attended. Employers are urged to ensure
accurate record keeping for these purposes. A failure to induct all employees in emergency

and evacuation processes also creates a serious risk.

[110] It is no good having a Plan and not ensuring its compliance, its awareness by those
affected or providing the necessary infrastructure to make it effective or not to assess its

effectiveness through a genuine evacuation trial or drill.

[111] The employees themselves who appeared before the Panel set out their concerns
adequately and properly. One submitted that the site was one of the worst from a health and

safety perspective he had experienced in 40 years of onsite building construction experience
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and gave examples of his concerns. Another was still concerned about the speed of vehicles

on the site.

[112] As acknowledged by Worksafe representatives, the functions and powers of
Worksafe in relation to the principal JHPL appear not to have been available to it given the

apparent role of Comcare.

[113] It seems to the Panel that this, together with the fact that processes were underway to
identify solutions to the problem, whilst productive work was not proceeding, left Worksafe
without any relevant authority in relation to JHPL. It was open to Worksafe,
notwithstanding this apparent lack of jurisdiction, to issue prohibition notices if it saw fit,
but it did not do so. This may have been because productive work was not occurring and as
the evidence demonstrates, Worksafe Inspectors knew that the shortcomings with the
evacuation processes and associated infrastructure were intended to be addressed before a
return to work, and, it appears to the Panel, that they did not think there was an imminent

risk, given these circumstances.

[114] It seems to the Panel, given the circumstances, had Comcare been in attendance
together with Worksafe, it is likely that greater attention would have been paid to directing
the parties to a solution. As it occurred, it was the FWC, albeit arising from a S418 and
S419 application by JHPL on 9 August 2016, that led to a brokered phased return to work.

[115] The Employers submitted that if there had been a concern of imminent risk to health
or safety, Worksafe and Comcare would have issued prohibition notices. The Panel cannot
make any assumptions about what Comcare did or did not do as no relevant evidence has
been made available to it. In relation to Worksafe, notwithstanding its apparent
jurisdictional constraints of dealing with JHPL, it seems to the Panel that the inspectors had
no reason to issue any prohibition notices as the workplace had been closed down for
productive work by JHPL and as is clear from the Worksafe Inspector’s Report, steps, were

being progressed to enable a safe return to work. (PTEU 1).

[116 ] The Worksafe Inspector’s Report of 5 August 2016 (PTEU 1) notes that “During

our visit , no construction works were taking place.”” and ““ We were informed that all site
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personnel will be consulted/tool boxed into the emergency response plan prior to

constructive works recommencing on site.”” (our emphasis)

[117] The Worksafe Inspector’s Report of 9 August 2016 records amongst other
observations, a number of issues concerning ‘“access areas,... walkways obstructed,
...housekeeping inadequate, ...delineation between vehicles and pedestrians, ...flagging,
...insufficient signage, ...access pathways closed off, ...lack of supervision,...deficiencies
with lighting, clear access, signage and audibility of evacuation siren...”, which it must be

concluded were needing to be rectified. (PTEU 1)

[118] Significantly, the Worksafe Inspector’s Report (PTEU 1) notes “It was agreed by
John Holland management that safety rectification works will take place to ensure the areas

are safe and adequate for re-occupation (constructions works) and alterations will occur on

site to bring the site in line with the Emergency Response Plan . (our emphasis) The Health

and Safety Committee will continue to hold weekly safety walks however it was agreed with
John Holland management that a briefing to show the close out of issues will take place
directly after such walks to ensure items are allocated and actioned. Major subcontractors
will be required to participate in the safety walks with the health and safety Committee to
ensure they are aware of, and when required, subsequently action issues relating to the
works they are undertaking. The workplace emergency response plan and evacuation
procedures will be reviewed by the Health and Safety Committee and a trial of the
evacuation procedures will be actioned as soon as possible. Regular reviews will be
conducted as the job progresses, which will ensure new contractor employees are aware of
the procedures. Consultation with all site personnel to be undertaken (toolbox) as new

changes are made to the emergency response/evacuation plan.”

[119] The parties confirmed that a trial of the Emergency and Evacuation procedures was
eventually conducted on Friday 2 September 2016 and according to the submissions to the

Panel the trial was successful.

[120] The Panel accepts from the evidence before it that the shortcomings identified in the
site preparedness at the time work was ceased by JHPL on 4 August 2016 and given the

size and complexity of the site, the location of buildings, facilities, access ways, and
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requisite signage amongst other shortcomings, that upon being directed to cease work by the
JHPL, it follows that employees would more likely than not to have held a reasonable

concern over the imminent risk to their health and safety.

[121] For the days in question there is no evidence that any employee failed to comply with
a direction to perform other available work. The evidence is that employees did, consistent
with the requirements of sub-clause 19(2)(c) (i), agree to relocate and work, and when asked
by their employer, did perform housekeeping and rectification works upon the principal
directing these works to their employer and then upon re-opening workfaces, there was no

failure to proceed immediately to work as instructed by their Employer.

[122] The Panel is satisfied that having regard to all the circumstances employees would
have held a reasonable concern for the imminent risk to their health and safety consequent
upon the lack of an an effective and comprehensive procedure and the essential
infrastructure for safe evacuation and emergency responses. To be clear, even if it had been
demonstrated that there was no imminent risk, the Panel still considers that the employees
are entitled to payment having regard to the directions and or lack of directions provided by
their Employers and the employees demonstrated preparedness to respond to the directions

to make the site safe for return to productive work.

[123] Confusion over the jurisdiction of both Comcare and Worksafe, as confirmed by both
authorities, is not conducive to clear and effective occupational safety objectives. Indeed the
Panel recommends to the relevant State authorities, that action be taken to remove any
doubt as to the capacity of Worksafe in particular to act in relation to OH and S on any site
in Victoria, whether or not one employer happens to be a non-Commonwealth licensee with

Comcare, as is JHPL , but all other employers are not.

[124] This confusion in the Panel’s opinion, resulted in a less than clear response from the
authorities as to the actions necessary to make the site safe for work to proceed and when.
On the one hand, Worksafe seemed to defer to Comcare as it believed it had no capacity to
direct JHPL and on the other hand, Comcare only attended on the RDO when no-one was
on site such that site HSR’s and others were not properly heard . Comcare did not attend the

site again during this period, whereas Worksafe did.
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Decision of the majority

[125] Having regard to all the circumstances in this matter, the Panel determines that

the lost time was due to genuine occupational health and safety grounds and that any

employee of any Employer party to this matter, who remained on the Ravenhall

Prison Project site on any of the following days, should be paid their ordinary hours

pay without deduction for each such day, whilst on site:

Thursday 4 August 2016,
Friday 5 August 2016,
Tuesday 9 August 2016,
Wednesday 10 August 2016,
Thursday 11 August 2016 and
Friday 12 August 2016.
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Panel Member
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Panel Member Hodges Dissenting:

[1]

[2]

[3]

[4]

| do not concur with the majority of the Panel in relation to the conclusions reached
in relation to 5, 9 and 10 August 2016. Based on the submissions of the parties, |
consider that the stoppage of work by employees on these dates cannot reasonably be
held to have been authorised by the relevant employer/s in question. Having reached
this conclusion, the question becomes whether the employees were otherwise entitled
to payment pursuant to their Enterprise Agreement and/or under applicable

legislation.

As mentioned in the majority decision, clause 13 of the Enterprise Agreements of the
subcontractors in question each provide the same procedure for dealing with safety
issues or incidents. It is clear from this procedure relevant procedure that the
Disputes Panel in tasked with resolving disputes under this procedure in a manner
consistent with the OHS Act. This is clear from the opening paragraph regarding and
the fact that the provision itself is consistent with Division 8 — Part 7 of the Victorian
Occupational Health and Safety Act 2004 (OHS Act).

Clauses 13.12-13.14 of the Enterprise Agreements, consistent with section 74 of the
OHS Act, deals with a direction to cease work on the grounds of an immediate threat
to health and safety. Clause 13.16, consistent with section 75(4) of the OHS Act,
clearly provides an employee who does not work following such a direction to cease
work with an entitlement to payment if the inspector issues a prohibition notice; or
otherwise determines (in writing) that there was reasonable cause for employees to

be concerned for their safety.

Whilst it is true that there were some issues regarding jurisdiction of the safety
regulator arising out of the principal contractor being covered by ComCare and the
subcontractors on site being covered by WorkSafe, it should be noted that inspectors

from both regulators attended site. Further it should be noted that there is no
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[5]

[6]

evidence to suggest that either regulator saw fit to issue a prohibition notice, or
otherwise determine in writing that there was a reasonable cause for employees to be

concerned for their safety.

Having had the benefit of hearing the submissions of the parties on this matter, it is
my view that the reason that such a determination was not issued was that the
necessary preconditions did not exist. That is, whilst there appears to be little doubt
that there were safety issues on the site, there did not arise during the time in
question, an issue that could reasonably be seen to have constituted an immediate
threat to the health and safety of the employees of such a nature and degree of risk,
the employees effectively had no other option but to withdraw their labour. 1
therefore consider that the employees who withdrew their labour on these days are
not eligible for payment on the grounds of immediate risk under either their

Enterprise Agreement or applicable legislation.

It therefore follows that for any period employees ceased work without the
authorisation of their employer, | consider that there is no entitlement to payment.
Further, to the extent that employees have engaged in unprotected industrial action,
their employer would have been prohibited from making payment in accordance with
the requirements of section 474 of the Fair Work Act 2009.

—

Daniel Hodges
Panel Member
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