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CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION (CFMEU)

and

PROCLEAN BUILDING SERVICES (VIC) PTY LTD

RE: ALLEGED FAILURE TO COMPLY WITH VARIOUS TERMS OF
ENTERPRISE AGREEMENT

3 July 2018 ' 014-2018
STATEMENT

[1] The CFMEU notified a dispute on 27 June 2018 alleging various non-
compliances by the Employer with the applicable Enterprise Agreement
concerning student working visas, sham contracting, cash in hand,
underpayment of superannuation, Incolink and wages [Proclean Building
Services (Vic) Pty Ltd t/as Proclean and the CFMEU (Victorian Construction
and General Division) Cleaning Enterprise Agreement 2016-2018].

[2] The Chairman convened a Conference of the parties on 3 July 2018.

[3] There was no dispute as to the application of the Enterprise Agreement.

[4] The Employer, to its credit, promptly -acknowledged that there had been a

range of shortcomings in relation to its compliance with the Enterprise Agreement

historically. He explained the circumstances and referenced a meeting with the
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CFMEU in April 2018, following which the Employer said he had been fully

compliant having understood his obligations.

[5] The Employer undertook to rectify any underpayments and to ensure full
compliance with the Enterprise Agreement in all respects. In this regard the
Chairman recommended that the Employer undertake a reconciliation of its payroll
against the Enterprise Agreement with respect to all its employees and to respond

to any of the specific examples raised by the CFMEU.

[6] In relation to the allegations of sham contracting, the Chairman recommended a

number of actions to be taken by the Employer to ensure lawful compliance.

[7] The Chairman made it clear that the obligations under the Enterprise
Agreement must be complied with at all times. It was acknowledged that the
Employer, similarly with many contractors operating in this area, is being placed
in a difficult and challenging position and that a broader industry approach to the
underlying issues was also necessary. The CFMEU acknowledged it would be

identifying other employers similarly.

[8] The Chairman noted the powers of inquisition and audit available to the
VBIDP pursuant to the Enterprise Agreemént. In the first instance however, the
Employer will undertake the steps recommended above and engage with the
CFMEU as necessary, following which the parties will report back to the
Chairman at a further Conference to be held on Tuesday 7 August 2018 at

10.00am at the Panel’s premises.
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Peter Parkinson
Chairman
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ENTERPRISE AGREEMENT

7 August 2018 014-2018
STATEMENT No.2

[1] The CFMEU notified a dispute on 27 June 2018 alleging various non-
compliances by the Employer with the applicable Enterprise Agreement
concerning student working visas, shafn contracting, cash in hand,
underpayment of superannuation, Incolink and wages [Proclean Building
Services (Vic) Pty Ltd t/as Proclean and the CFMEU (Victorian Construction
and General Division) Cleaning Enterprise Agreement 2016-2018].

[2] The Chairman convened a Conference of the parties on 3 July 2018 and issued

a Statement which is to be read in conjunction with this Statement.

[3] A further Conference before the Chairman was convened for 7 August 2018.
The Employer had requested an adjournment of 4 weeks based upon family

circumstances; however the Chairman wished to at least receive confirmation from
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the Employer that it had complied with the undertakings it made at the first
Conference. For this purpose the Chairman provided the facility for the Employer
to dial in to the Conference by telephone or to make submissions to the Chairman.
The Employer failed to respond to numerous attempts to contact him by the Panel

office and the Chairman directly over a week.

[4] The CFMEU confirmed it had also endeavoured to contact the Employer

without success.

[5] The Employer failed to participate in the Conference.

[6] The CFMEU advised that it did not appear as if the Employer had complied
with its undertakings particularly with regard to the rectification of underpayments
to employees and to ensure full compliance with the Enterprise Agreement in all
respects. The Employer had also agreed to undertake a reconciliation of its payroll
against the Enterprise Agreement with respect to all its employees and to respond
to any of the specific examples raised by the CFMEU. It appears the Employer has

not been done this either.

[7] The CFMEU submitted that it had calculated underpayments of wages and
entitlements including Superannuation for 2 affected employees of at least $18,000

each.

[8] Nor is there any evidence that the Employer has taken steps to ensure its

obligations to not engage in sham contracting have been acted upon.

[9] Under the circumstances the Chairman has determined that the Employer will
be provided a further opportunity to demonstrate he has complied with the
previous undertakings by providing appropriate evidence to the Chairman and the
CFMEU within 1 week of this Statement, that is, not later than 5.00pm on 14
August 2018.
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[10] The Chairman again noted the powers of inquisition and audit available to the

VBIDP pursuant to the Enterprise Agreement.

[11] The CFMEU and the Employer are encouraged to meet in order to resolve

these matters directly.

[12] A further compulsory Conference of the full Panel will be held on
Wednesday 22 August 2018 at 11.30am at the Panel’s premises. All parties are
required to be in attendance. Should it be necessary, the Panel may take steps to
undertake an independent audit by it of the Employer’s arrangements in

accordance with its powers under the Enterprise Agreement.
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Peter Parkinson
Chairman
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CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION (CEMEU)

and

PROCLEAN BUILDING SERVICES (VIC) PTY LTD (Proclean)

RE: ALLEGED FAILURE TO COMPLY WITH VARIOUS TERMS OF THE
ENTERPRISE AGREEMENT

11 OCTOBER 2018 014-2018
STATEMENT No.3
[1] The CFMEU notified a dispute on 27 June 2018 alleging various non-

compliances by Proclean with the applicable Enterprise Agreement concerning
student working visas, sham contracting, cash in hand, underpayment of
superannuation, Incolink and wages [Proclean Building Services (Vic) Pty Ltd
t/as Proclean and the CFMEU (Victorian Construction and General Division)

Cleaning Enterprise Agreement 2016-2018].

[2] The Chairman convened a Conference of the parties on 3 July 2018 and 7
August and issued two Statements which are to be read in conjunction with this

Statement.
[3] A further Conference before the Panel was convened for 11 October 2018.
[4] The CFMEU and Proclean confirmed an agreement had been reached as to the

terms of settlement for payments owed to 3 CFMEU members. Proclean undertook
to process the agreed payments not later than Friday 19 October 2018. The Panel
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requires that Proclean confirm in writing to the Panel and to the CFMEU when

these payments have been effected.

[5] The CFMEU stated it was still in dispute with Proclean over the status of six
(6) workers, not presently engaged in work with the company, whom it said should
have been paid under the Enterprise Agreement as employees, rather than as
independent contractors. Proclean confirmed it had engaged the workers as
independent contractors and confirmed the payments it had made. It was apparent
that the payments made to the workers fell significantly short of the entitlements
under the enterprise agreement, however it was not clear based upon the material
before the Panel as to whether the workers were engaged as genuine independent

contractors or employees.

[6] The CFMEU undertook to consult with its members to determine if it would
press these allegations further through the Panel processes which would require the
CFMEU to submit relevant details of the workers and for the Panel to undertake an
audit of Proclean’s records as applicable to determine the matter.

[7] Proclean stated that it intended for future contracts of work to only engage
workers as employees and to no longer engage workers on an ‘independent

contractor’ basis.

[8] The Panel adjourned the matter to enable the CFMEU to seek further
instructions from its members. The Panel requires that the CFMEU advises the
status of the matter no later than 5.00pm Friday 19 October 2018 and as to whether

or not it seeks further proceedings before the Panel.

Peter Parkinson Tony Cordier Daniel Hodges
Chairman Panel Member Panel Member
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