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STATEMENT 

[1] The CFMEU notified a dispute on 4 July 2018 concerning allegations of sham 

contracting, pyramid subcontracting and Visa compliance occurring at the Werribee 

Veterinary School Project where Kane Constructions Pty Ltd (Kane) is the principal 

contractor. 

[2] The Chairman convened a conference of the parties on 12 July 2018. 
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[3] Representatives of Kane and the CFMEU attended. Kane attended in the capacity of 

assisting the disputes resolution process as provided in the Enterprise Agreement 

applicable to it. 

[4] The Panel had received an apology from the Director of Austar Ceiling (Austar), 

previously t/as Donggas Plaster, as he was overseas. An email from him to the Panel 

dated 10 July 2018 set out his position in relation to the allegations and the relevance of 

the notified agreements. 

[5] The letter from Austar clarified the relevant agreement that had application in this 

matter. Austar rejected the allegations. 

[6] The applicable Enterprise Agreements are: 

• Kane Constructions Pty ltd and the CFMEU (Victorian Construction and 

General Division) Enterprise Agreement 2016-2018. 

• Austar Investments (Aust) Pty Ltd t/as Dongga 's Plaster and CFMEU Building 

and Construction Industry Collective Bargaining Agreement 2002-2005. 

[7] A somewhat similar matter recently came before the Panel in Matter no. 010-

2018, also involving Kane and another subcontractor, Man Coatings Pty Ltd, at the 

same site. 

[8] In this matter the CFMEU made a number of allegations specifically in relation to 

sham contracting by Austar and non-compliance with visas by Austar. It noted that 

after having raised the matter of visa status w~th Austar in May 2018, a number of 

workers then engaged on the site have since not returned to the site. It said the 

personnel were replaced with other workers. 
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[9] Kane confirmed that it had referred both allegations to the ABCC and it 

understood the ABCC was investigating the allegations. Kane noted the limited 

powers of the ABCC in relation to visa status but it understood that the ABCC could 

refer such matters on to the relevant authorities if it saw fit. 

[10] In this regard, similar to the conclusion of the Panel in matter no. 010-2018, 

based upon the material presently available it is not possible to reach a concluded view 

as to whether or not sham contracting exists or that visa non-compliance has occurred. 

In addition, Austar was not available to defend the specifics of the allegations, other 

than as it had set out in its email of 10 July 2018. It would be unfair to proceed without 

hearing from Austar further. 

[11] Kane undertook to further review the circumstances of the current workers of 

Austar presently on site, some 22 in number, in relation to visa compliance, to the 

extent it was able and to inform the CFMEU as to the outcome of its review. 

[12] Kane confirmed it was progressing the actions that arose to it from the Panel's 

Statement No.2 in 010-2018 at paragraph [5j thereof that also have relevance in this 

matter. 

[13] It is noted that Kane has met its obligations under its Enterprise Agreement and the 

Chairman acknowledged the assistance Kane was providing in the matter. 

[14] The Panel will monitor the progress of the ABCC's investigation, as informed by 

Kane, and review the need or otherwise for further proceedings, including 

representation from Austar, early in August 2018, and advise the parties accordingly. 

Peter Parkinson 
Chairman 
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STATEMENT NO.2 

[ 1] The CFMEU notified a dispute on 4 July 2018 concerning allegations of sham 

contracting, pyramid subcontracting and Visa compliance occurring at the Werribee 

Veterinary School Project ·where Kane Constructions Pty Ltd (Kane) is the principal 

contractor. 

[2] The Chairman convened a Conference of the parties on 12 July 2018 and issued a 

Statement which is to be read in conjunction with this Statement. 
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[3] A further Conference before the Panel was held on 15 August 2018. 

[ 4] Representatives of Kane, Austar and the CFMEU attended the Conference. Kane 

attended in the capacity of assisting the disputes resolution process as provided in 

the Enterprise Agreement applicable to it. 

[5] Austar advised the Panel that it was now acting in accordance with its obligations 

in relation to confirming compliant visa status of its employees. It said it currently 

had 29 workers on the site, all of whom were directly employed by Austar rather than 

any engaged as independent contractors. Kane advised that it had confirmed that the 

relevant employees were holding compliant visas. 

[ 6] Austar submitted that the applicable Austar Enterprise Agreement had expired. 

Based upon the material before the Panel it became clear that the Enterprise 

Agreement was still in force, there having been no replacement, variation or 

termiJ:?.ation of the Agreement. In light of this, the Chairman recommended and the 

parties accepted that the appropriate immediate course was for Austar and Kane to 

reconcile the application of the Austar Enterprise Agreement with the actual terms and 

conditions being paid to the employees to determine if there were any shortcomings 

and for Austar and Kane to then confer with the CFMEU to identify what further 

action, if any was required. 

[7] It was noted that the referral by Kane to the ABCC of the allegations of sham 

contracting by Austar was proceeding and the Panel requested that it be kept informed 

of any developments. 

[8] Kane informed the Panel that it had taken further steps to strengthen its 

processes both pre-contract award and during construction, for the purposes of 

assisting its confirmation of compliance by sub contractors of the relevant 

obligations dealt with in this matter. 

015-2018 Kane Constructions Pty Ltd, Austar Investments (Aust) Pty Ltd t/as Austar v CFMEU Page 2 



[9] The CFMEU also recommended a further step in relation to checking of visa 

status which Kane also undertook to review further. Austar confirmed it was now 

following that process. 

[10] The Chairman noted that subsequent to the last Conference, various matters 

had been the subject of dispute on the site where it seemed that an appropriate 

course would have been for the matters to have been better dealt with in 

accordance with the relevant dispute procedures and raised with the Panel for its 

assistance, particularly given the concurrent attention being given by the Panel to 

other matters including this matter. The Panel further noted that the refusal of a 

party to comply with the requirements of the relevant dispute resolution procedure 

contained in an Enterprise Agreement constitutes a breach of that Agreement. 

[ 11] The Panel requested that the parties advise in writing no later than 

Wednesday 29 August 2018 as to the status of the matters arising from this 

Statement. 

Peter Parkinson 
Chairman 

Daniel Hodges 
Panel Member 
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STATEMENT NO.3 

[1] The CFMEU notified a dispute on 4 July 2018 concerning allegations of sham 

contracting, pyramid subcontracting and Visa non compliance occurring at the Werribee 

Veterinary School Project where Kane Constructions Pty Ltd (Kane) is the principal 

contractor. 

[2] The Panel held Conferences and issued Statements on 12 July and 15 August 

2018. This Statement is to be read in conjunction with the earlier Statements. 
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[3] Arising from a request from the CFMEU concerning allegations related 

to visa non compliance by Austar, a further Conference was held on 15 

November 2018. 

[ 4] Broadly the issue for the CFMEU arose from an occupational health and safety 

incident on site where an 'employee' of Austar suffered a fractured skull in the course 

of operating an elevated work platform (EWP). As a result of their hospitalization, it 

was established that the injured individual held a different identity to whom he claimed 

to be. He had presented himself on site purporting to be another person, whom it was 

established had been earlier inducted on the site, held a relevant competency in relation 

to EWP operation and whom had been engaged by Austar. It was also established that 

the injured person had never been inducted on site and did not hold any competency in 

relation to EWP operation. 

[ 5] It was admitted by Austar that its foreman had been aware of the misrepresentation 

of identity for this person some 2 weeks prior to the safety incident and had done 

nothing to remove the person from site, kno'wingly allowing the person to continue to 

work on site. The Panel is horrified that such a circumstance could be allowed to 

continue. According to the principal of Austar these facts were not known to him until 

the immediate investigations following the incident. Nor had Kane had any knowledge 

of this serious breach until after the incident. Kane took immediate steps to have the 

foreman removed from its site as well as issuing a show cause to its sub contractor 

Austar. The incident itself is the subject of a Worksafe investigation. 

[ 6] Austar advised the Panel that it had transferred the employment of the foreman to 

another of its companies, Donga Pty Ltd, and demoted him. The Chairman made his 

view clear to Austar as to the unsatisfactory nature of the circumstances and his 

expectations in such an event. 

[7] At the earlier Conferences before the Panel, undertakings had been given by both 

Austar and Kane concerning visa compliance requirements and processes. 
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[8] The recent incident raised concerns as to the efficacy of the procedures adopted. 

Following the incident, the CFMEU and Kane conferred and agreed to Kane's new 

procedure for checking visas and induction compliance for Austar personnel on site, 

the details of which was provided to the Panel. 

[9] In addition Kane determined that it could not be satisfied as to the compliance by 

Austar with any of its personnel holding restricted visas, such as student visas. 

Accordingly Kane has determined that it will not allow Austar personnel with restricted 

visas to be present on site. It is considering extending this policy position to other sites. 

[ 1 0] It is apparent that the agreed process together with the policy regarding restricted 

visas is now providing greater confidence to the necessary compliance requirements. 

[11] The Panel also sought an update from Kane as to the progress of its referral of 

Austar to the ABCC in July 2018 concerning alleged visa non compliance and alleged 

sham contracting as referenced in the earlier Statements of the Panel. Kane was not 

aware of the status of its referral other than there had been an enquiry by the ABCC on 

site the day prior regarding the incident of the Austar 'employee' identity swap issue. 

The Austar principal confirmed that the ABCC had not made any enquiries of him in 

relation to the earlier referral by Kane. The Panel asked to be kept informed of this 

matter. 

[12] The Panel notes the steps taken by Kane and the CFMEU in relation to the matter 

and encourages the parties to maintain cooperation and diligence in ensuring 

compliance with the necessary obligations concerning these matters. In relation to 

Austar, the Panel expects and requires it to take whatever steps are necessary to be very 

clear it is compliant with its obligations and to regularly review its procedures 

accordingly. Austar's failure to provide adequate and appropriate on site supervision in 

relation to these matters requires it to take a much more disciplined and pro-active 
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approach to these responsibilities. The outcome in this most recent incident could have 

been much worse. 

[13] The Panel will keep the file open for the time being and is available to assist the 

parties further as required. 

/ '1 

Peter Parkinson 
Chairman 

Daniel Hodges 
Panel Member 
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