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DECISION

DECISION OF THE PANEL

By a majority decision (Chairperson Williams and Panel Member Hodges, Panel Member
Doyle dissenting), on the basis of the material presently before it, the Panel determines that,
in respect to the construction work being performed by Watpac Construction (Vic) Pty Ltd at
the Monash Medical Centre — Clayton Hospital, 246 Clayton Road, Clayton, the project value
for the purposes of calculating the appropriate site allowance pursuant to Appendix C of the
Watpac Construction (Vic) Pty Ltd and the CFMEU Building and Construction Industry
Enterprise Agreement 2011-2015 is between $7.4 million and $18.1 million.
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REASONS FOR DECISION

[1]  On 31 January 20142013, the Construction Forestry Mining and Energy Union (“the
CFMEU”) notified a dispute between it and Watpac Construction (Vic) Pty Ltd (“Watpac”
regarding the determination of project value for the purposes of calculating the correct site
allowance pursuant to Appendix C of the Watpac Construction (Vic) Pty Ltd and the CFMEU
Building and Construction Industry Enterprise Agreement 2011-2015 (“the Agreement”)
[Agreement ID: AE892034; Print No: PR520747] in respect to the construction work being
performed by Watpac at the Monash Medical Centre — Clayton Hospital, 246 Clayton Road,
Clayton (“the site™).

[2] The CFMEU and Watpac are parties to the Agreement. It is not disputed that the

Agreement applies to the relevant construction work.

[31 Clause 25 of the Agreement provides that “[s)ite allowances shall be paid in
accordance with the formula which appears in Appendix C’. The relevant formula is set out
in clause 7.2 of Appendix C of the Agreement and provides for a site allowance to be
calculated in accordance with “project value”. The formula (as adjusted in accordance with
Clause 8 of Appendix C) provides that, as from 1 October 2013,
e where project value is between $7.4 million and $18.1 million, the site allowance
would be $2.40 per hour; and
e where project value is between $218.1 million and $290.7 million, the site
allowance would be $4.05 per hour.

4] In respect to the resolution of disputes about a project site allowance, Appendix C of

each Agreement relevantly provides —

11.  In all cases where the parties fail to reach agreement on the Project Site
Allowance to apply to a particular site or project, then such disagreement shall
be referred to the Victorian Building Industry Disputes Panel for
determination.  Provided that any outcome so determined will not be
inconsistent with the Australian Government Implementation Guidelines for the
National Code of Practice for the Construction Industry, the Fair Work Act
2009 or the Building and Construction Industry Improvement Act 2005.

12.  In determining the rate, the Panel shall have regard to the Site Allowance
Guidelines, and shall not deviate from these Guidelines unless there are special
and exceptional circumstances.



[5] At the direction of the Chairperson, a site visit was conducted by Panel Members
Doyle and Hodges on 7 February 2014. A hearing was then conducted by the Panel on 25

February 2014.

[6]  The meaning given to the word “project” in the context of the term “project value” as
it appears in Appendix C of the Agreement was explained in a decision of the former
Australian Industrial Relations Commission (“the former AIRC”) in CDK Commercial
Construction Pty Ltd and Construction, Forestry, Mining and Energy Union [PR974122] (“the
CDK decision”) and affirmed in another decision of the former AIRC in Bovis Lend Lease Pty
Ltd v Construction, Forestry, Mining and Energy Union [PR975618] (“the Bovis Lend Lease
decision”). The Panel has consistently applied that meaning. At the hearing before the Panel,
the parties put their cases on the basis that that this was the appropriate meaning to be given to
the word in to this matter.

[71  Ineach of these decisions of the AIRC, a “project” was defined as being “an enterprise
carefully planned to achieve a particular result, that has a clearly established entity or entities
that exercise control over its development and that has a scope sufficiently definable at any
given point in time to enable its proper definition and costing for the purpose of determining

the appropriate site allowance”.

[8] As has been stated in previous decisions of the Panel, the definition contains a number
of elements. Each element must be satisfied for a site or combination of sites to qualify as a
“project”. If one element is not satisfied, the site or combinations of sites does not qualify as a
“project”. The site or combination of sites -
e must constitute “an enterprise carefully planned to achieve a particular result”;
and
e must have “a clearly established entity or entities that exercise control over its
development”; and
e must have “a scope sufficiently definable at any given point in time to enable its
proper definition and costing for the purpose of determining the appropriate site

allowance”.

[91  The work being carried out by Watpac consists of the construction of a three level car
park on an area of land occupied by Monash Health that was formerly occupied by a ground
level car park. The ground level car park was for the purpose of staff parking (paid for by

staff). The new car park will have the same purpose and again staff will be required to pay for
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use of the car park. Works commenced on that construction on 24 October 2013 and it is
anticipated that work will be completed by the end of June 2014. The contract sum is
$12,281,136.00 exclusive of GST. Watpac contends that it is this work which constitutes the
“project” for the purposes of calculating the appropriate project value pursuant to Appendix C
of the Agreement.

[10] On the other hand, the CFMEU contends that, in determining the “project” for the
purposes of calculating the appropriate project value pursuant to Appendix C of the
Agreement, the Panel should have regard to the proposed construction of new children’s
hospital on the land occupied by Monash Health. It would appear that the construction of the
new hospital is intended to commence upon the completion of the construction of car park or
soon thereafter. It is not disputed that the cost of building that hospital will exceed $250
million.

[11] The Panel has been provided with a copy of a letter from the Director, Major Capital
Projects and Planning, Monash Health dated 25 February 2014. Insofar as that letter is of
assistance, it states that —

o the construction of the car park responds to current, ongoing and future parking
requirements at the Monash Medical centre site.

o the construction was approved by the Monash Health Board in August 2012,

e the construction is fully funded by Monash Health which has sourced funds from
the Treasury Corporation of Victoria, consistent with previous car parks developed
by Monash Health at Clayton and Dandenong,

e Monash Health is the contract Principal and Watpac is the appointed contractor.

e the Monash Children's Hospital (MCH) is a State Government funded project,
accommodating all existing services while adding capacity for the future,

e the MCH contractor was engaged in December 2013,

e the MCH will provide additional car parking for visitors including a dedicated
point of access, drop off, short term parking and an extension of visitor parking
capacity _

o the Department of Health is the contract Principal and Lend Lease Building is the
contractor,

e Monash Health has provided the Department of Health with a Licence so that is
may as Principal, undertake the works on site, noting Monash Health works with



the project team in oversight of this development and its interface with the current
Monash Medical Centre.

[12] The apparent contiguity of the two projects is not determinative of the matter before
the Panel. Neither is the fact that there appears to be significant cooperation between Monash
Health and the State Government in respect to the construction of the new hospital. From the
material before the Panel, it is reasonable to conclude that the construction of the new car park
may well, at least in part, be a consequence of the proposal to construct the new hospital. The
latter will be constructed on ground currently being used for staff car parking. Bearing in
mind car parking availability in and around the area generally, there would appear to be a need
to make adequate provision for staff parking. It would also be reasonable to conclude that, for
the same reason, ie. adequate provision of staff car parking, the building of the new hospital
would be scheduled to commence after the new car park had been constructed and was

available for use.

[13] In the Panel’s view, there are two separate and distinct projects. The comBination of
each does not constitute “an enterprise carefully planned to achieve a particular resulf”.
Rather, they are each in their own right designed to achieve separate and distinct particular
results. The Watpac construction is designed to provide adequate staff car parking facility,
now and in the future. The hospital construction is designed to provide a new major hospital
development. Together they might even be said to be designed to achieve a general result,
namely improved health facilities in Victoria’s south east but they cannot be said to be part of
some existing masterplan which provides for a staged development to be achieved within a
specific timeframe.

[14]  Further, if the project were said to consist of both the construction of the car park and
the construction of the hospital, there does not appear to be “a clearly established entity or
entities that exercise control over its development”. Each project has its own principal and its
own builder. Neither principal nor either builder has the capacity to exercise control over the
project with which it has no direct connection. The funding for each project comes from

different sources.

[15]  As neither of the first two elements of the accepted definition has been satisfied, there
is no need to address the third element.



[16] For the above reasons, therefore, the Panel concludes that, on the basis of the material
before it, for the purpose of the calculation of the appropriate project allowance on this
project, the project is determined to be the construction of the new car park, the “project
value” is between $7.4 million and $18.1 million.

Simon Williams Daniel Hodges
Chairperson Panel Member

Date: 13 March 2014




