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STATEMENT

[1] The CFMEU notified a dispute on 12 July 2018 concerning the alleged non
compliance with the Enterprise Agreements by Buxton Constructions (Vic) Pty Ltd
and Applied Commercial Services Pty Ltd in relation to suspected sham

contracting.

[2] The applicable enterprise agreements are:

« Buxton Constructions (Vic) Pty Ltd and the CFMEU (Victorian Construction
and General Division) Enterprise Agreement 2016-2018

* Applied Commercial Services Pty Ltd and the CFMEU (Victorian Construction
and General Division) Enterprise Agreement 2016-2018
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[2] The Panel convened a Conference of the parties on 19 July 2018. Neither Buxton
or Applied attended the Conference.

[3] The Panel proceeded to hear from the CFMEU as to its allegations concerning
some six(6) workers who had been engaged by Applied, members of the CFMEU,

including from one of the workers said to be affected.

[4] The Panel understands that Applied performed painting works on the project as a
subcontractor to Buxton. Applied have not conducted work on the Project since late
June 2018 when the relevant works were then performed by CCL Labour Hire, which
took up employment of a number of the Applied workers, some of whom had worked

continuously on the project for Applied from about September 2017.

[5] Both applicable Enterprise Agreements provide certain obligations on both

Buxton and Applied in relation to sham contracting.

[6] It was apparent, based on the information available to the Panel, that for the
period in which Applied engaged workers on the project that they were employees for
the purposes of the applicable Enterprise Agreement. There is no material before the

Panel that would indicate they were Independent Contractors.

[7] It is also clear that Applied has not paid its workers in accordance with the
Agreement in many respects, including underpayment of wages, penalties, travel,
CBUS, Incolink and the like. All that seems to have been paid by Applied was a flat
dollar per hour payment for every hour worked which was less than the base rate of

pay required under the Agreement.

[8] In addition it was alleged that Applied had made no payments whatsoever for the

last 4-6 weeks of the workers’ engagement with Applied on the project.
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[9] Following the Conference the Chairman spoke to Mr. Stephen Baker, Comercial
Manager of Buxton, who has confirmed that arrangements were already in place as
had been agreed with the CFMEU in late June 2018 to pay the relevant employees for
the period for which they have been not paid by Applied and for any shortfall in their
CBUS and Incolink entitlements. The Chairman requested that this be resolved as a
matter of urgency. Mr. Baker undertook to seek to have the arrangements completed

such that the payments can be made within days.

[10] The Panel appreciates the cooperation of Buxton in this matter.

[11] The Panel will conduct another Conference of all the parties on Wednesday 8
August at 10.00am at the Panel’s premises to receive a report back as to progress of
these matters and to assist the parties in resolving any outstanding matters at that

time. We expect both Buxton and Applied will each be represented.
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Peter Parkinson Daniel Hodges Tony Cordier
Chairman Panel Member Panel Member
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STATEMENT No.2

[1] The CFMEU notified a dispute on 12 July 2018 concerning the alleged non
compliance with the Enterprise Agreements by Buxton Constructions (Vic) Pty Ltd
and Applied Commercial Services Pty Ltd in relation to suspected sham

contracting.

[2] The applicable enterprise agreements are:
* Buxton Constructions (Vic) Pty Ltd and the CFMEU (Victorian Construction
and General Division) Enterprise Agreement 2016-2018

* Applied Commercial Services Pty Ltd and the CFMEU (Victorian Construction
and General Division) Enterprise Agreement 2016-2018
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[3] The Panel convened a Conference of the parties and issued a Statement on 19 July
2018. This Statement is to be read in conjunction with the earlier Statement. A further

Conference was held on 8 August 2018. All parties were represented.

[4] It was confirmed that with the assistance of Buxton, arrangements had been made
to effect payment to some 6 employees of their outstanding “invoices” with Applied,

and that work was progressing to rectify superannuation payments and Incolink.

[5] The Panel acknowledged the cooperation by Buxton to assist with these matters
and acknowledged that Buxton were meeting their obligations under their Enterprise

Agreement.

[6] Applied acknowledged that there had been a failure on its behalf to comply with
the relevant obligations that arise from the applicable Enterprise Agreement and that
it undertook to meet with the CFMEU to identify any shortfall in relation to terms and
conditions of employment for the period of employment of the relevant employees
over the next two weeks. The parties are encouraged to reach a satisfactory settlement

in this regard.

[7] It appears clear, based on the information available to the Panel, and
acknowledged by Applied, that for the period in which Applied engaged workers on
the project that they were employees for the purposes of the applicable Enterprise
Agreement. There is no material currently before the Panel that would indicate they
were Independent Contractors. In this regard the Panel made clear to Applied what
its legal obligations are and that sham contracting will not be tolerated, is unlawful
and can lead to significant penalties. Applied confirmed it now understood its

obligations and that it had rectified its practices.
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[8] In regard to sham contracting, the Panel also recommended to Buxton that it
satisfy itself as to any steps in should take as a “code covered” entity. The Panel also
asked Buxton to review its experience with its engagement of Applied in this case, to
identify any measures it could implement both at the time of engagement and during
the engagement of sub contractors to satisfy itself as to compliance by sub contractors
with their employment obligations, consistent with the intent of its Enterprise
Agreement and “code’ obligations. The Panel requested that Buxton report back to
the Panel any additional initiatives it considered appropriate in this regard that it

might imbed into its processes.

[9] The Panel will conduct another Conference of all the parties on Wednesday 22
August at 12.30pm at the Panel’s premises to receive a report back as to progress of
these matters and to assist the parties in resolving any outstanding matters at that

" time.

A
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Peter Parkinson Daniel Hodges Tony Cordier
Chairman Panel Member Panel Member
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STATEMENT No.3

[1] The CFMEU notified a dispute on 12 July 2018 concerning the alleged non
compliance with the Enterprise Agreements by Buxton Constructions (Vic) Pty Ltd
and Applied Commercial Services Pty Ltd in relation to suspected sham

contracting.

[2] The Panel issued Statements on 19 July and 8 August 2018. This Statement is to
be read in conjunction with the earlier Statements. A further Conference was held on

29 August 2018. All parties were represented.
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[4] It was confirmed by Buxton that arrangements were in place to effect payment to
the one employee with an outstanding “invoice™ with Applied and that payments to
rectify superannuation payments and Incolink from commencement on the Project for
the six affected employees, would be made during the week. The Panel requested that
it confirm with the CFMEU when this had been effected.

[5] The Panel again acknowledged the cooperation of Buxton to assist with these
matters and acknowledged that Buxton were meeting their obligations under their

Enterprise Agreement.

[6] In relation to Applied’s obligations that arise from the applicable Enterprise
Agreement, the CFMEU confirmed it had provided various details to Applied the day
prior to the Conference, which it said identified significant shortfalls in relation to
terms and conditions of employment for the period of employment of the relevant
employees. Applied confirmed it had received the information. Applied said that in
relation to two of the employees, they had not been employed for the full period and
it agreed to provide the supporting evidence to the CFMEU following the

Conference.

[7] The Panel directed that the CFMEU and Applied meet, as agreed, on Wednesday
5 September 2018 at 10.00am. for the purpose of confirming the shortfalls for each
employee and to seek a resolution in relation to those matters. The parties are

encouraged to reach a satisfactory settlement in this regard.

[8] In regard to sham contracting, having regard to the Panel’s previous
recommendations, Buxton outlined a number of steps and processes it had
implemented, in relation to the process of engagement and during the engagement of
sub contractors, that would assist in satisfying itself as to compliance by sub
contractors with their employment obligations. The Panel acknowledged the value of
these intended steps and recommended they be incorporated into Buxton’s formal

processes as appropriate.
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[9] The Panel directs that it be advised by the CFMEU no later than 5 .00pm Friday 7

September 2018 as to the status of the matters and whether or not further assistance of
the Panel is required.

G

1

Peter Parkinson Daniel Hodges
Chairman Panel Member
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STATEMENT NO. 4

[1] The CFMEU notiﬁed a dispute on 12 July 2018 concerning the alleged non
compliance with the Enterprise Agreements by Buxton Constructions (Vic) Pty Ltd
and Applied Commercial Services Pty Ltd in relation to suspected sham

contracting.

[2] The Panel issued Statements on 19 July, 8 August and 29 August 2018. This

Statement is to be read in conjunction with the earlier Statements. A further Conference

was held on 12 September 2018. Buxton did not attend.




[3] The CFMEU said it understood that Buxton had effected payment to the one
employee with an outstanding “invoice” with Applied and that payments to rectify
superannuation paymeﬁts and Incolink from commencement on the Project for the six
affected employees, had been made. The CFMEU was awaiting formal confirmation from
its members. Unless otherwise advised, the Panel will assume this aspect of the dispute is

resolved.

[4] The CFMEU reported that the conference with Applied as required by the Panel had
occurred. As a result, the CFMEU stated that it had calculated that the quantum of
underpayment of wages, overtime and travel, was between $30,000 and $40,000 for each
of the six employees. It is noted, subject to confirmation, that Buxton has facilitated
payment of any unpaid Superannuation or Incolink with the present employer in relation

to the said employees for the period of their employment with Applied.

[5] Applied said it was still to finally reconcile the actual hours of work for the
employees, but that there was no dispute about the rates used by the CFMEU to calculate
the quantum of underpayment. It is clear to the Panel that Applied has substantially
underpaid its employees for the period of their employment on the Project in breach of

the applicable Enterprise Agreement.

[6] Applied endeavoured to argue that the principal Buxton had not asked Applied for its
Enterprise Agreement at the time of its tender and that therefore Buxton needed to take
some responsibility for the circumstances. In this regard the Panel wishes to make it clear
that commercial arrangements are matters between the principal and the contractor and
not something the Panel is in a position to interfere with. It is the responsibility of the
employer to ensure that it meets its lawful obligations to its employee under its
applicable industrial instrument. In this case Applied did not. The Panel does note that
Buxton has been cooperative in assisting in resolving some aspects of Applied’s
breaches. The Panel considers it a matter between Applied and Buxton as to whether or

not any further assistance is required.
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[7] The Panel has directed that Applied complete its reconciliation and provide this to the
CFMEU, copy to the Panel, not later than 5.00pm on Friday 14 September 2018. The
Panel has further directed that the CFMEU and Applied meet on Wednesday 19
September 2018 at 9.00am at the CFMEU premises, the purpose of which is for the

parties to seek a resolution as to the settlement of the underpayments.

[8] The Panel directs that it be advised by the CFMEU no later than 5.00pm
Wednesday 26 September 2018 as to the status of the matters and whether or not

further assistance of the Panel is required.

Peter Parkinson Daniel Hodges Tony Cordier
Chairman Panel Member Panel Member
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