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On 19 June, 2008 the Union notified the Panel of safety incidents which occurred on
the above project on 17 June 2008 which in turn led to periods of time not worked on
Tuesday 17 June and Wednesday 18 June 2008. The Union was seeking a hearing on

site to determine the matter.
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Due to Management availability a site visit/conference/hearing was set down for 10.00
am on 27 June 2008. Prior to the hearing, correspondence was received from
Management's legal representative which led fo an exchange of correspondence
between the Panel Chairman and the legal representative relating to procedural
matters. Notwithstanding this correspondence the matter proceeded as notif ied.

Following a site inspection and a conference a formal hearing to determine the matter

was set for 17 July 2008 (this date was set having regard to the availability of the
parties).

The following facts, although not embracing all agreed matters, are not contested:-

1. The site at Frankston has as its principal contractor Construction |
Engineering (the Company) with some 20 other employers engaging around
120 workers.

2. Two workers were injured on the site on the morning of 17 June 2008 and

both incidents required the attendance of an Ambulance and the necessary
obligation to advise Worksafe.

3. A Union official for the CFMEU arrived on site just after 11.30 am and
inspected the areas of the incidents.

4 Immediately after lunch at 1.00 pm, a representative of the Site Safety
Committee advised the Project Manager, Mark Lewis that a tool box

meeting was to occur involving all workers on the site.
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The Worksafe Inspector arrived at 1.15 pm and inspected the areas where
the incidents occurred accompanied by the Safety Committee

representatives and the Organiser.

Following the inspection, meetings occurred and during those meetings,
apart from dealing with the two incidents, the site Safety Committee
representatives relayed a number of safety matters to the Inspector and
Company which had arisen out of the tool box meeting. The Inspector was
requested to again inspect the site to enable these issues to be dealt
with, however he declined, indicating that he believed that the Site
Safety Committee representatives and Management had enough

experience and knowledge to properly address these safety matters.

The Worksafe Inspector issued a report which contains item 3 - House
Keeping in the following ferms:

*3 Housekeeping

During the course of the visit I met with other members of the site
safety committee and employer representatives to discuss other
matters that were raised associated with the OH&S management on

site.

Construction Engineering (Aust) P/L have agreed, in consultation, to-
inspect and address matters associated with traffic management,
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maintaining ground conditions to provide safe access/walkways,
‘movement of mobile plant including height access equipment around
site, location of temporary power supplies, review of first aid facilities
and onsite communication systems. This inspection will be undertaken

prior to recommencing work on the next shift”.

The Company was seeking to activate an inspection late on 17 June, following
the meeting with the Worksafe Inspector. The Safety Committee members
believed that there was not sufficient time available, given that it was past
3.00 pm. The workers left the site at their normal finishing time at 3.30 pm.

Some employees of the Company worked through to around 5.30 pm to

carry out some rectification work.
The Worksafe Inspector left the site around 4.15 pm.

On the morning of the 18 July 2008 a site safety walk involving
management commenced in the areas contained in the Worksafe Inspectors
report were dealt with. Whilst on the inspection, by agreement, a number of
buildings were declared “out of bounds”. They were building numbers 6, 7, 8,
9 and the Harvey Norman building where rectification work on access

ways efc was underway.

As a résult of the meetings and inspections a new traffic control system
including a gate keeper was introduced together with the issuing of
equipment for communication and the refurbishing of deficient first aid

4



posts. Pathways were defined and building accesses altered to enable
buildings to be declared safe for work and work commenced on the site

immediately after lunch on that day.

Contested issues (but not embracing all issues raised) included:-

1. Whether the lost time was industrial action and if so, what deduction should
be made from wages for the 17 & 18 June?

2. Whether the Union had followed the correct procedure contained within
their EBA as to the dispute.

3. Whether the tool box meeting had the acceptance of Management.

4, Whether the Worksafe Inspectors report was accurate when it reported
that the parties had agreed to a further inspection as to the new matters.

5. Whether there was imminent risk at the workplace.

The Panel has considered all of the material placed before it both as to verbal
submissions, exhibits and written submissions together with the benefit of
observations and discussions whilst on inspection.

In arriving at our findings we have ensured that we have adhered to our Charter
wherein it states at 1.6 (ii) -
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communication and access ways had been raised with Management on a number of

previous occasions.

It is significant in our view that a number of buildings were declared "out of bounds®
by agreement between Management and the Safety Committee on the morning of the
18 June and that this action alone would place the majority of the workforce out of
work. Tt is fair fo conclude that if this was the position on the morning of the 18 June
then it was also the position on the afternoon of the 17 June. This may well have been
determined had the inspection occurred at the time requested by the Safety

Committee earlier on that afternoon.

We must take into consideration the changes made by Management following the
discussions and inspection including traffic control, communication improvements, first
aid improvements, improvements to building access ways and the general improvements
to the site.

We are satisfied that the stoppage of work on the Wednesday and Thursday was not

_ industrially motivated and therefore does not require the employers to deduct a

minimum of four hours pay. Evidence before the Panel was that some employees of the
Company had been deducted two hours pay.

In coming to our conclusion and finding, we rely upon findings of the Australian Building
Construction Commission (ABCC) when it considered the issue of “strike pay” having
regard to Section 507 of the Workplace Relations Act and Section 42 of the BCII Act
which provide that where an employee has engaged in building industrial action that is
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“(ii)  that it applies the rules of natural justice and procedural fairness, and

compliance with relevant legislation”.

There is no doubt that the 120 workers employed on this large site would have been
alarmed at the arrival of two Ambulances at the site during the morning and certainly

this would have led to a range of questions amongst the workforce during their lunch

break.

The evidence before us is that Management did not reject the holding of a tool box
meeting. The uncontested evidence was that a number of supervisors from other
employers on site attended the tool box meeting and in fact raised safety issues.

We dismiss the material put by the Company's legal representative in which he
suggests that the Worksafe Inspector dismissed the house keeping items as being of
no major concern. In fact the Worksafe Inspector did not view these issues at the
site and hence could not pass a view. He rejected the request by the Safety
Committee and the Union to inspect.

In our view there was not sufficient time before 3.30 pm on 17 June to perform the
overall site inspection proposed in the Worksafe Report. Safety Commitfee

Representatives claimed that this proposal was put to them after 3.20 pm less than 10
minutes before knock of f.

We accept the uncontested evidence of the Union and the Safety Committee
representatives that a number of these issues going to traffic management, on site
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industrially motivated and constitutionally connected the employer must not make a

payment fo the employee in relation to

o 4 hours of that day, if the relevant action is for a period of less than 4
hours; or

o Otherwise the total duration of the action on that day.

Further, consideration must be given fo Section 38 of the BCII Act which prohibits a
person from engaging in unlawful industrial action.

Section 37 of the BCIT Act provides that building industrial action is unlawful
industrial action if the action is: -

o industrially motivated:

o Constitutionally connected action! and

o Not excluded action.

all of which are defined in Section 36 of the BCIT Act.

The ABCC in its findings in relation to events at the Defence Science and Technology
Organisation construction project at Fishermans Bend Victoria on the 23 May, 2006,
found that workers who attended a stop work meeting had not been industrially
motivated and fha‘t a four hour deduction of pay should not be imposed.

At paragraph 19 of its findings, the ABCC states:-

*No evidence was gathered to suggest that prior fo the meeting the workers

were aware that the meeting was for a purpose other than to discuss a death in
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the industry and to take a collection for the family of the deceased. In these
circumstances, I conclude that the workers' attendance af the stop work

meeting was not industrially-motivated.”

In applying this finding to the matter before the Panel, it was not challenged that
prior o the tool box meeting and the meetings that followed that the workers were
aware that the meeting was for the purpose to discuss the accidents that had

occurred that morning and the overall issue of unsafe conditions on the site.

These ABCC findings in the Defence Science matter (apart from one worker) was
consistent with a decision made by the Disputes Panel, (refer 064-2006). In that
decision reference was made to media comments made on April 11, 2006 by the Federal

Employment and Workplace Relations Minister when he stated:-

* _the law does not provide that they can be docked in those circumstances,
there has to be some motivation about industrial action, and surely it is pretty
common sense that doing a whip around to raise some money for the family in

this sought of circumstance it is not industrial action .."

Further, on 27 November, 2006 the ABCC issued findings in relation fo a stoppage af
the Melbourne Showgrounds Redevelopment on 5 May 2006. The ABCC found that a
cessation of work which took place following a cut of water supply to the site was not
industrially motivated and as a consequence the four hour penalty provision was not
applied to employees for that period that they remained on site.
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This finding was consistent with the Disputes Panel decision relating to this matter
(refer 069-2006).

On 15 May, 2006 the ABCC issued a Letter of Advice on Findings relating to employees
engage at the Bendigo Gold Fields Redevelopment Site. In this matter some employees
were late returning to the site due to participating in a “fund” collection. Once again
the ABCC formed the view that the “late retum" did not constitute unlawful industrial
action as it was not industrially motivated and as a consequence the four hour

deduction provision did not apply.

These findings by the ABCC are consistent with our findings in this matter. There was
no industrial motivation as the basis for work not being performed nor was it
constitutionally connected action.

Significant argument was advanced as to whether there was imminent risk. It is
difficult to accept that there wasn't some imminent risk to the majority of workers
given that significant areas were declared "out of bounds" by agreement. Such position
pertained during the full period that the workers were meeting. There was no
evidence of any attempt to relocate workers. The Panel must take into consideration
the Worksafe Report wherein the Inspector clearly states:-

“This inspection will be undertaken prior o commencing work on the next shift.”

This statement must support the workers position of genuine concern for their
safety.
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We therefore conclude that the stoppage of work on the 17 and 18 June 2008 was not

industrially motivated nor constitutionally connected.
In a vast area of the site it was agreed that work should not be done and further an
authorised Inspector from Worksafe had directed that rectification should occur

before work recommenced.

~ Inview of our conclusion the workers should not be deducted for any time on the days
they attended for work on 17 and 18 June 2008.
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MERRIMAN B1iL Davis
—  CHAIRMAN PANEL MEMBER PANEL MEMBER
DATED THIS 3( DAY OF 2008
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