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VICTORIAN BUILDING INDUSTRY DISPUTES PANEL
CHAIRMAN: BOB MERRIMAN

In the matter of:
CONSTRUCTION FORESTRY MININING AND ENERGY UNION,
COMMUNICATIONS, ELECTRICAL ELECTRONIC, ENERGY, INFORMATION
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA
(CEPU PLUMBING DIVISION)
-AND-
MASTERS BUILDERS ASSOCIATION OF VICTORIA
CDC PLUMBING AND DRAINAGE
CL GODFREY PTY LTD
ROWE & WOOD INSTALLATION
SYFORN SYSTEMS PTY LTD
A G COOMBS PTY LTD
CONTRACT FIRE PTY LTD
AIR-CONDITIONING & MECHANICAL CONTRACTORS ASSOCIATION
MASTER PLUMBERS AND MECHANICAL SERVICES
ASSOCIATION
AUSTRALIA
NATIONAL FIRE INDUSTRY ASSOCIATION
EPOCONTI
NOMAD SCAFFOLDING
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ALIMAK HEK PTY LTD
M CLABOUR
AKRON ROADS
DIRECT SKILLS
HWM CONTRACTORS
TLS STEEL FIXING
CAELLI
STRUCTURAL STEEL

ARDEN-ARC

RE: BLUE GLUE

THURSDAY, AUGUST 07, 2008

RECOMMENDATIONS

The Panel was notified on Thursday 7 August, 2008 of a dispute involving the

introduction of a new system regarding the entry onto four (4) “Bovis” Projects.

The dispute is between the CFMEU, the CEPU (Plumbing) (the Unions) and the above

listed Employers who in the main were represented by their Associations.

The Unions argued that what was being introduced constituted an extra claim.

The Union and the Employers are subject to Enterprise Agreements in the following

terms:
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CFMEU

50. No Extra Claims

This Agreement is intended to deal comprehensively with all the matters which
pertain to the employment relationship between the Company and its
employees. The parties acknowledge and agree that the Agreement is in full and
final settlement of all matters, claims and demands however described whether
or not any matter, claim or demand is specifically addressed within the

Agreement.

The parties must not, during the term of this Agreement, pursue any further
claims about any matter which pertains to the employment relationship. The
parties further undertake to not, during the life of this Agreement, initiate any
campaigns or direct industrial action intended to secure new and improved rates
and conditions during the term of this Agreement or at the end of this

Agreement.

5. No Extra Claims and Increases to Wages and Allowances

5.1  The rates of pay and allowances as provided in Appendix A shall apply to

all employees covered by this Agreement.

5.2 The parties accept that this Agreement is in full and final settlement of all
wage, terms and conditions claims. There will be no further claims on any
matter, including matters concerning Incolink and Co-Invest during the

period of this Agreement.

5.3 The parties agree they will not pursue any further claims during the
nominal life of this Agreement in relation to matters covered by this

Agreement.

ﬁ
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5.4.  Itis agreed that there be no increase to wages and allowances, other than

contained in this agreement, prior to 1 December 2008.

5.5  This Agreement covers all claims made whether or not expressly referred

to in the Agreement.

5.6  Increases in Wages and other Conditions of Employment in this
Agreement will accrue from 1st March 2006, or the first full pay period

thereafter.

The Unions state that what is now being required by the employer is an extra claim
of a matter that could be clearly included in a collective Agreement and therefore by

making the claim the employers are in breach of the Agreements.

Each of the Agreements contain disputes resolution provisions which include:

CFMEU

10.2 Work shall continue without interruption from industrial stoppages, bans,
and/or limitations while these procedures are being followed. The pre-dispute
status quo shall prevail while the matter is being dealt with in accordance with

this procedure.

22 Disputes Resolution Procedure

22.2.3 Work shall continue without interruption from industrial stoppages, bans

and/or limitations while these procedures are being followed.

Itis clear that discussions had occurred on Wednesday 6 August, 2008 without

resolution and therefore in accordance with the Enterprise Bargaining Agreements,

ﬁ
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the Panel having been notified must act in accordance with the respective EBA

requirements which are as follows:-

CEPU
22.2.3

Should the matter remain unresolved either of the parties or their
representative shall refer the dispute at first instance to the Victorian
Building Industry Disputes Panel (which shall deal with the dispute in

accordance with the Panel Charter).

Should the matter remain unresolved either of the parties shall refer the
dispute at first instance to the Building Industry Consultative Committee

Disputes Panel.

Following a Conference on Thursday 7, 2008 and having heard from the Unions and

from the Employers, we issue the following recommendation:-

1. In accordance with clauses 10.2.C. and 22.2.3 the status quo that existed on 4

August 2008 shall apply immediately to the four (4) work sites for the employees

engaged by the above named employers’

2. That the Panel will hear the submissions of the parties at 2.00 pm on 14 August

2008 in respect to the dispute.

3. The Panel acknowledges that the listed employers will need the co-operation of

Bovis to implement this recommendation. The Panel believes that this should be

forthcoming to ensure that a potential breach of the Enterprise Bargaining

Agreements does not occur.

o 0, g %@ﬂ
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', Bob Merriman Peter Knight Bill Davis

‘&

Chairman

Dated this

Panel Member Panel Member

"7 day of /%“aa/c % 2008
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Monday 18 August 2008

EPOCONTI
NOMAD SCAFFOLDING
ALIMAK HEK PTY LTD
M C LABOUR
AKRON ROADS
DIRECT SKILLS
HWM CONTRACTORS
TLS STEEL FIXING
CAELLI
STRUCTURAL STEEL

ARDEN-ARC

RE: BLUE GLUE

078-2008

On 7th August 2008 the Panel issued recommendations in this matter which

included in item 2, that the Panel will hear submissions of the parties at 2.00

pm on 14 August 2008 in respect to this dispute.

At that hearing the MBAV, the Air-conditioning and Mechanical Contractors

Association and the Masters Plumbers and Mechanical Services Association

Australia strongly raised a threshold point as to whether the disputes

procedure had been observed and followed by the two unions.

... - "« ]
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The employers claimed that the Unions and their members had failed to meet
the requirements of 10.4 of the CFMEU Agreement and clause 22.4 of the

CEPU Agreement. Both clauses are in similar terms and state:

“If any party fails or refuses to follow any step of this procedure the non
breaching party will not be obligated to continue through the remaining
steps of the procedure, and may immediately seek relief by application to

the AIRC”.

The Employers submitted that their employees had not attended for work on
Tuesday 14 August 2008 and at other times since the Panel issued its
recommendation on 7 August 2008. The disputes procedure requires, “work to
continue without interruption from industrial stoppages, bans and/or
limitations while these procedures are being followed”. This procedure had

not being observed and had been breached on a number of occasions.

The Unions rejected these submissions on the basis that their members were
subject to proceedings in the Australian Industrial Relations Commission
before Senior DP Watson and in accordance with a decision of the Full Federal
Court they had a right to attend these proceedings. Such right had been
confirmed by the Senior Deputy President Watson and therefore in exercising
their rights the employees had a legitimate right to absent themselves from

their normal duty.

The Panel was informed that on some sites management representatives were

told that the workers were going to attend the Commission. Some workers
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had been relocated to other jobs and it was claimed that some workers had

gone straight to the Commission or just not attended for work.

The Panel is required to determine whether the Disputes Procedure has been

followed or not.

Certainly the workers faced with the current situation as to the proceedings in
the Commission have a right to defend any charges that may be made against

them or orders seeking to be made which will affect them.

In dealing with a similar matter, the Chairman as a member of the Australian
Industrial Relations Commission issued a decision on 16 December 1998 Print
Q9883 and in that he relied upon a decision of his Honor Mr. Justice French in
CEPU v Commissioner Laing and the Electricity Corporation which is WAG 68 of
1997. The decision of his Honor Mr. Justice French deals with the important

question of communication in an industrial dispute.

In agreeing with a decision of the Full Bench of the AIRC in Coal and Allied (73
IR31) he goes on to say -

“.. It extends to conduct by way of communication. While par (a) of the
definition relates to the “performance of work,” par (b) is more broadly
expressed. It refers to “a ban, limitation or restriction on the
performance of work, or on the acceptance of or offering for work...”
The central meaning of the term “ban” in the industrial, as in its ordinary
usage, is to “prohibit or interdict” - Macquarie Dictionary.
Communication between persons or an organisation and person is

essential to a “ban” . And while the notion of “limitation” or restriction
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may have a meaning related to manner of actual performance of work,
that meaning is picked up on par (a) of the definition. Under par (b) it
extends to the communication of a limitation or restriction.
Communication picked up under pars (b) and (c) must no doubt purport
to be at least hortatory if not authoritative and binding upon the person

or persons to whom they are directed.

In the ordinary course such communication will be verbal whether oral,
written or in electronic form. Being intended to affect or affecting the
performance of work it is industrial action because of its instrumental
character. Notwithstanding that it is communication it falls within the

terms of the definition.

So communication can be industrial action. And industrial action, verbal
or non-verbal, can be communication in a wider sense. The withdrawal
of labour because of an industrial dispute may be seen as a signal from
employee to employer of a grievance or as underlining, from the
employee’s perspective, the seriousness of a grievance which has been
communicated verbally. To say that industrial action sends a signal to
the employer or communicates in this sense is not to take it out of the

class of conduct to which s. 127 implies.

Industrial action may be caught by the section notwithstanding that it is
intended to send a signal or communicate some message other than
about a dispute with the employer. It is not necessary for the application
of s.127 that it relate to an industrial dispute if it relates to work
requlated by an award or a certified agreement. Thus employees might

stop work without the authority of their employer and in breach of their
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contract of employment in order to attend a rally at Parliament House or
some other form of demonstration or public meeting to express views
about some issue not arising out of their relationship to their employer.
In such a case where their work is regulated by an award or a certified

agreement, s.127 is capable of application.”

What is therefore required in the current circumstances is for the employees
to have stopped work with the authority of their employer and hence seek
leave to attend the Commission. Such leave if not granted would be in breach
of the employee’s right to attend the Commission as decided by the Full Court

of the Federal Court.

In the matter before us there is no evidence that an application for leave was
made other than an occupational health and safety rep and shop steward
telling the boss that the workers were going to the Commission. The employer
representatives were emphatic that employees did not seek leave or seek

authority to stop work.

We therefore determine that the provisions of the Dispute Resolution
Procedure clause, has not been followed and therefore the employers may

refer the matter to the Australian Industrial Relations Commission.
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= /
Bob Merriman Peter Knight Bill Davis
Chairman Panel Member Panel Member

Dated this ’ i{ day of ‘é/waw’Ki 2008
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