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The Panel issued a decision in this matter number 089-2008 on Thursday 18 September
2008.

On the 19 September, 2008, the Union requested that a hearing be held to determine the

following:-

“The question to be dealt with is whether our steward engaged in serious misconduct
warranting instant dismissal. If it is found that this did not occur, then he is entitled,
under the terms of clause 8.3, to be kept on the job until the dispute over his proposed

termination is resolved”.

The hearing occurred on 30 September 2008 given the availability of the parties.




The Union strongly contended that the provisions of clause 8.3 are totally frustrated
until it is determined whether the job representative was engaged in action that
justified dismissal for refusal of duty or otherwise as provided by the Award. The
Union submitted that the Panel should immediately hear the matter to determine
whether the dismissal was correct or not. The Union stressed that the Panel was not
being asked to determine whether the dismissal was unfair, unjust or unreasonable but
simply whether the action by the employer precluded the full application of clause 8.3

or not.

The MBAV representing the employer argued that the Panel should not hear the matter
because the Union’s request did not meet the requirements of Section 6.7 of the Panel’s
Charter. The MBAV further argued that the Workplace Relations Act through its
regulations did not permit an Agreement to provide for resolution of claims going to

unfair, unjust and unreasonable dismissals.

We have considered all aspects of this matter including issues not outlined above and

we make the following findings.

1. Notwithstanding a signed statement of a fellow employee, there is no new
evidence that gives ground for a review of the 18 September decision of the
Panel and therefore the requirements of Section 6.7 of the Charter have not been
met. The signed statement provided does not go to the question determined by

our earlier decision but to evidence going to the dismissal.

Our earlier decision implied that a hearing as to misconduct would occur
because we said that “if misconduct is not proven then all aspects of 8.3 will
apply ..
Australian Industrial Relations Commission had been notified as to this matter.

U

Further, the evidence before us on 18 September, 2008 was that the

2. In a practical sense, the employer now refuses to attend any further proceedings

before the Panel in this matter and therefore whether the matter is being dealt




/

with under clause 8.3 or clause 10, the Panel cannot complete any hearing. The

Union may wish to consider this aspect.

. The question of whether the employee representative refused duty or engaged in

mis-conduct is a matter for the Australian Industrial Relations Commission given

that it has been notified

On our reading of clause 8.3, once an employee representative is dismissed for
refusal of duty or mis-conduct clause 8.3 does not apply until it is determined
whether the employer’s action is correct or not. This interpretation is of concern
because when a dismissal of this nature occurs, where and when can a speedy
resolution of the factual circumstances be obtained to allow any disputed aspect

to be resolved?

This concerns the Panel because the current matter could take a very lengthy
time to be determined and if the employer is found to be in error and
reinstatement occurs involving payment of all lost wages together with the cost
of the proceedings and the then application of clause 8.3, a very significant
liability for the employer occurs. Alternatively a worker could be without work

for a substantial period of time with resultant hardships.

Although these circumstances can occur now under the unfair dismissal regime
surely clause 8 established a procedure for effectively dealing with employee

representatives.

Surely a speedier resolution is necessary to allow any disputed facts to be

resolved.
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