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[1] This decision relates to a claim by the Construction, Forestry, Mining and Energy Union (“the
CFMEU”) for the adjustment of the site allowance paid by Leighton Contractors Pty Ltd (“the
employer”) at the Westall Rail Upgrade Project (“the Project”).

2] The CFMEU and the employer are parties to the Leighton Contractors Pty Ltd Minor Civil
Construction (Victoria) Agreement 2009 (“the Agreement”) [Agreement ID: AC326810]. It is not

disputed that the Agreement applies to the work in question.

[3] Clause 23 of the Agreement is in the following terms:

23. SITE ALLOWANCE

23.1 A Site Allowance of $3.45 will be paid for all purposes on a civil construction project in
the City of Melbourne.



23.2 The following Site Allowance shall be paid for each hour worked on a civil construction
project outside the City of Melbourne:

Project Value Site Allowance
$ million $ per hour
Upto 2.4 175

2.4m—6.5 1.95
6.5m—16.0 215
16.0m—32.1 2.40
32.1m—64.1 2.80

64.1m—100.0 3.35

23.3  For the purpose of subclauses 23.1 and 23.2, “City of Melbourne” means boundaries
commencing at the point where Citylink (Tullamarine Freeway) intersects with
Racecourse Road, proceed east along Racecourse Road, Elliott Avenue, Macarthur
Road, Cemetery Road West, Cemetery Road East and Princes Street to Nicholson
Street, then south on Nicholson Street to Victoria Parade. In Victoria Parade proceed
east to Punt Road, the south along Punt Road to the St Kilda Junction. From the St
Kilda Junction proceed along Fitzroy Street to Beaconsfield Parade, Beach Street and
The Boulevard and following the waterline to Lorimer Street, and then east along
Lorimer Street as far as Citylink (Western Link). Follow Citylink north to Racecourse
Road to complete the boundary.

The City of Melbourne zone also includes the area bounded by Nicholson Street,
Victoria Parade, Hoddle Street and Alexandra Parade.

Where one boundary of a project fronts at least one of the above streets, then such
project is deemed to be within the City of Melbourne.

23.4  The Site Allowance is designed to compensate an employee for a variety of factors
including the value of the project, special factors and/or disabilities on the project, the
geographic locality of the project, the physical extent of the site, and other factors that
make the project different from building construction projects.

23.5  The Site Allowance shall be reviewed no later than 1 October 2009 and thereafter for
each subsequent year of the Agreement taking account of the CPI movement and the
economic circumstances prevailing in the industry at that time. The Site Allowance
shall be adjusted based on the CPI (all groups, Melbourne); effective from the date this
Agreement comes into operation - clause 3.

[4] Unlike many agreements in the industry, Clause 23 does not contain a provision to the effect

that disagreements as to the site allowance to apply to a particular site or project are to be referred to



the Chairman of the Panel. The disagreement in this case, therefore, falls to be determined by the

Panel in accordance with the Disputes Resolution Procedure as set out in Clause 9 of the Agreement as

follows:

9. DISPUTES RESOLUTION PROCEDURE

8.4

9.2

9.3

Disputes or grievances should be dealt with as close to the source as possible.

Disputes over matters arising under this Agreement shall be dealt with in accordance
with the following procedure. Either party is entitled to have a representative of their
choice, which may include a union representative or an employee representative
nominated under clause 8 to assist them at any stage of the procedure.

Stage 1
(1) The matter shall be submitted by the employee to the site foreperson, supervisor
or other appropriate site representative of the Company.

(2) The Company may submit a matter to an employee, who may seek the assistance
of a representative of his or her choice.

Stage 2

(3) If the matter is not resolved at Stage 1, the employee and a more senior
Company representative will meet to discuss the matter.

Stage 3

(4)  Should the matter remain unresolved afier Stage 2 is completed, the employee
or the Company shall refer the dispute at first instance to the Victorian Building
Industry Disputes Panel (which shall deal with the dispute in accordance with
the Panel Charter).

Stage 4

5) Either party may, within 21 days of a decision of the Panel, refer that decision
to the Australian Industrial Relations Commission (AIRC) for review. The AIRC
may exercise its conciliation and/or arbitration powers in such review.

Any outcome determined by the Victorian Building Industry Disputes Panel or the AIRC
in accordance with the above procedure must not be inconsistent with the National
Code of Practice for the Construction Industry (the Code) or the Australian
Government Implementation Guidelines for the National Code of Practice for the
Construction Industry (the Guidelines), the Workplace Relations Act 1996 (Cth) or the
Building and Construction Industry Improvement Act 2005. Any such inconsistency will
be void and of no effect. Provided that if compliance with the Code, Guidelines or
either of the acts is no longer specified as a condition for eligibility to undertake
Australian government funded construction projects then reference to the Code,
Guidelines or the acts in this subclause 9.3 shall be of no force or effect.



9.4

9.5

The above procedure shall be followed in good faith without unreasonable delay. Work
shall continue without interruption from industrial stoppages, bans and/or limitations
while the procedures are being followed. The pre-dispute status quo shall prevail while
the matter is being dealt with in accordance with this procedure.

If either the employee or the Company fails or refuses to follow any step of the above
procedure, the non-breaching party will not be obliged to continue through the
remaining steps of the procedure and may immediately refer the matter to the AIRC.

[S]  The CFMEU lodged a Notice of Dispute with the Panel on 23 February 2010 and the matter

was listed for hearing before the Panel on 3 March 2010 at 9.30 a.m.

[6]  On 25 February 2010, a letter in the following terms was received by email from the

employer’s legal representative:

We act for Leighton Contractors Pty Limited and have been handed a Notice of
Hearing of the above matter on Wednesday 3 March 2010.

Leighton Contractors Pty Ltd is relevantly bound by the Leighton Contractors Pty
Limited Minor Civil Works (Victoria) Agreement 2009. That Agreement, at clause 9,
contains a Disputes Resolution Procedure.

Leighton Contractors Pty Ltd is not aware of any dispute with any relevant employee.
The matter appears to have been notified to the Panel by two persons who are not
employees. Further, the Disputes Resolution Procedure clearly requires that an
employee, in the first instance, submit a matter to the company for assistance. This has
not occurred. Stages 1 and 2 must be commenced and completed before a matter is
referred to the Panel.

As there has been no opportunity to identify or resolve any issue as required by Stages
1 and 2, the matter is not properly before the Panel. In the circumstances could you
please confirm that the Hearing will not proceed on 3 March 2010.

[7] On 1 March 2010, a letter was sent by both email and facsimile transmission from the

Chairman of the Panel to the employer’s legal representative:

1 refer to your letter dated 25 February 2010 regarding the above matter.

The hearing scheduled for 3 March 2010 will proceed and, at that hearing,
the parties will be expected to address the Panel on any jurisdictional issues
and, if necessary, any other relevant matter.

A copy of this letter together with a copy of your letter of 25 F. ebruary 2010
is being sent to the CFMEU.



[8] On 1 March 2010, the employer’s legal representative requested a copy of the Panel’s Charter

and a copy of the same was sent to that legal representative by email on the same day.

[9] When the matter came on for hearing at 9.30 a.m. on 3 March 2010, there was no appearance
by or on behalf of the employer. When, after a delay of some 15 minutes, there was still no
appearance by or on behalf of the employer, the Panel attempted to contact by telephone both the

employer and its legal representative but such attempts were unsuccessful.

[10] The Panel then had regard to its obligations under the Charter, including the obligation to
undertake hearings “with all possible expedition”. 1t also had regard to the advice given to the
employer and its legal representative in the letter from the Chairman dated 1 March 2010. It
recognises that it should always be satisfied that it has the jurisdiction to deal with a matter before it.
However, it does not consider it appropriate that it determine contested issues of jurisdiction on the
basis of a bare assertion by one or other party and/or without providing all parties to a matter with the
opportunity to be heard in respect to such an issue. The employer had been given adequate notice of
the hearing and the fact that the issue of jurisdiction would need to be addressed at that hearing. The
employer was on notice that its non-appearance at the hearing could lead to a decision being made in
its absence. The Panel, therefore, determined to proceed with the hearing in the absence of the
employer and/or its legal or other representative and it commenced such hearing at approximately

10.00 a.m. on 3 March 2010.

[11]  Subsequent to the completion of the hearing, the Panel was informed by telephone by the
employer’s legal representative that, on 1 March 2010, a letter had been sent by that legal
representative by email to the Panel confirming that the employer would not be attending the hearing
scheduled for 3 March 2010. As no such letter had been received by the Panel, the employer’s legal
representative was requested to send a copy of the same to the Panel by way of facsimile transmission.
Upon receipt of the copy of that letter, it became apparent that, in contrast to previous emails, the
original of the letter in question had not been sent to the Panel’s correct email address. The letter
raised no new issues and confirmed that the employer did not intend to appear or be represented at the

hearing. The letter was in the following terms:

We act for Leighton Contractors Pty Ltd.



Leighton and CFMEU have agreed to the terms of the above Agreement. All parties to the Agreement
are obliged to observe its terms.

The above matter has not properly been brought before the Panel. Leighton cannot acquiesce in
procedures other than those agreed and so must, respectfully, decline to attend the Panel Hearing
scheduled for 3 March 2010.

[12]  On the material provided at the hearing, the Panel was satisfied that it had jurisdiction to
proceed with the matter. The issue of the appropriate site allowance to be paid at the Project by
another employer was the subject of a decision of the former Chairman of the Panel [see Watpac —
Westall Rail Upgrade Project, 26 November 2009, Matter 065-2009]. In that decision, the Chairman
determined that the appropriate site allowance was to be calculated by reference to the overall value of
the project and not by reference only to the value of the works being performed by the employer in

question.

[13]  On the material before it (which, in the absence of any appearance by or on behalf of the
employer, remains uncontradicted), the Panel was satisfied that members of the CFMEU working at
the project were aware of that decision and that, throughout February 2010, employees of the employer
and the CFMEU, as the representative of the employees of the employer, had on a number of
occasions raised the issue of the appropriate site allowance with an appropriate site representative of
the employer. The Panel was also satisfied that the CFMEU’s organiser had had discussions with the
employer’s Construction Manager about the issue and that, on 18 February 2010, the organiser had
forwarded a copy of the Waipac decision to the employer’s Construction Manager by way of facsimile

transmission.

[14]  The Panel is conscious of the provision in the Charter that no decision of the Chairman or the
Panel is to be regarded as a precedent. Each matter is to be determined on its own circumstances. On
the other hand, it is in the interests of the stakeholders in the industry, namely the employers, the
employees and their organisations that the Panel adopt a consistent approach to matters that come
before it. The approach adopted by the former Chairman in the Watpac decision is consistent with the
approach adopted in a series of other decisions. The Panel can find no reason to depart from that

approach in the particular circumstances of this case.

[15]  Further, the Panel notes that the table set out in Clause 23.2 of the Agreement provides for site
allowance rates to be calculated in accordance with “Project Value”. The use of this term may be

contrasted with the wording of Clause 4.1 — Scope and Application where the application of the



Agreement is defined in part by reference to “the amount payable to the [employer] pursuant to the
terms of the relevant contract or agreement Jor the civil construction project, as at the date when the

contract or agreement is made”.

[16]  The Panel is satisfied that work being undertaken by the employer in this case forms part of the
overall Project. The Panel, therefore, determines that the site allowance payable to the employer’s
employees working on the Project should be calculated by reference to the overall value of the Project,
namely $153 million. The rate of site allowance should be $3.35 per hour adjusted in accordance with
the provisions of Clause 23.5. The employer and the CFMEU should confer as soon as possible and

reach agreement of the amount of such adjustment.
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Simon Williams Peter Kmight Bill Davis
Chairman Member Member

Date: 11 March 2010



