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DECISION

[1] This decision arises out of a notification of dispute lodged on 4 March 2010 by the Construction,
Forestry, Mining and Energy Union (“the CFMEU?”) concerning an alleged dispute between the CFMEU

and Grocon Pty Ltd (“the employer”) over the application of Clause 8 of the Grocon Victoria Workplace

Agreement 2008-2011 (“the Agreement”).

2] As the matter was said to be urgent, a hearing was listed for 8.30 a.m. on Friday, 5 March 2010.

The wisdom of such a listing was borne out by the revelation at that hearing that the matter concerned the



requirement of the employer for work to be performed on Saturday, 6 March 2010 and Sunday 7 March
2010 (“the relevant dates”) at the Melbourne Rectangular Stadium Project (“the MRS Project™).

[3] At the conclusion of the hearing, the Panel issued a Statement in the following terms:

We are prepared to assume for the purposes of this matter that the Panel has Jurisdiction to deal
with this dispute as notified.

On the material before us, we are satisfied that the employer in the particular circumstances of
this case, was entitled to request its employees to work on 6 and 7 March 2010 and that, in
pursuing its request, it has followed appropriate procedures.

We will issue a more detailed decision as soon as possible.

[4] The matter was brought before the Panel pursuant to the dispute resolution procedure set out in
Clause 14 of the Agreement. Sub-clause 14.1.2 provides for the manner in which a work related
grievance arising between the employer and an employee or employees is to be dealt with. The employer
contended that the relevant stages set out in sub-clause 14.1.2 had not been completed and that the matter

was therefore not properly before the Panel.

[5] Generally, the obligation is on the notifier to establish to the satisfaction of the Panel that any
prerequisites for the exercise of the Panel’s jurisdiction have been met. In this case, the Panel was
prepared to accept, on the material before it, that the issue in question constituted a work related grievance
of the type envisaged by sub-clause 14.1.2, that the issue had been raised on more than one occasion by
the CFMEU as the representative of the employees affected, that the issue had been discussed with a
senior representative of the employer and that a senior officer of the CFMEU had made a genuine attempt

to contact the employer’s industrial relations manager but was unsuccessful in doing so.

[6] It was not disputed that the currently planned completion date for the MRS’ Project is 2 May 2010
with the first event scheduled to be held at the Stadium on 7 May 2010. It was also not disputed that the
completion of the Project had been delayed due to unforseen engineering difficulties relating to the roof
structure. On the material before it, the Panel was satisfied that the possibility of the employer requesting
that work be performed on the relevant dates had been discussed with the CFMEU organiser on several

occasions prior to 23 February 2010. In an email to the CFMEU organiser sent on that day, the employer



clearly flagged the possibility and stated that any request for such work to be performed would only

concern employees working on critical path elements of the Project.

[8] By email sent on 26 February 2010 to the CFMEU organiser, the employer formally informed the
CFMEU that it required work to be performed on the relevant dates. The email stated that the employees
had been consulted, had been informed that there was no requirement to work and that any such work
would be performed on a voluntary basis. It went on to specify the numbers of employees who had
indicated a willingness to work on either of the relevant days. The contents of this email were reinforced
by information provided to the Panel at the hearing by the employer’s Executive Project Manager who
stated that he had personally spoken with each employee and assured each of them that agreement to work
was voluntary and there would be no discrimination against any employee who did not wish to work on

the relevant days.

9] Clause 8 of the Agreement contains the relevant provisions relating to hours of work. Sub-clause
8.1 provides that ordinary hours of work are to be eight (8) hours per day Monday to Friday. Sub-clause
8.2 provides for overtime to be paid on Saturdays, Sundays and public holidays. Sub-clause 8.5 deals

with work cycles and rostered days off and, insofar as it is relevant, provides as follows:

85 Work Cycles and Rostered Days Off

The ordinary working hours shall be worked in a 1 0-day/2-week cycle, Monday to F; riday
inclusive, with eight hours worked for each of nine days, and with 0.8 of an hour on each of
those days accruing towards the tenth day, which shall be taken as a paid day off. The
tenth day of the cycle shall be known as the “RDO”. RDO’s are paid at the ordinary time
rate paid to Employees at the time of taking the RDO, and shall include the daily "Fares &
Travelling Allowance”, and any applicable Site Allowance as prescribed by this
Agreement. Provided that twenty-six RDO’s shall be accrued by an Employee in each
twelve months continuous service.

8.5.2 Each day of paid leave taken and any holiday (as prescribed in clause 36 — Public
Holidays and Holiday Work — of the Award), occurring during any cycle of two weeks shall
be regarded as a day worked for accrual purposes.

8.5.3 Upon commencement of employment, Employees who have not worked a complete ten
day/two week cycle, shall receive pro-rata accrual entitlements Jor the first RDO or group
of RDO'’s falling after their commencement of employment. Thereafter, for the duration of
employment with that employer, RDO’s will be paid in full as they occur. Upon termination
of employment, an adjustment will be made to ensure that the full RDO entitlement, and no



8.5.4

more, have been provided. This means that Employees then having received more RDO's
than they were entitled to will have the relevant amount removed Jrom final termination
payments, and Employees who have received less than their Jull RDO entitlement will have
the outstanding amount added to final termination payments.

RDO Schedule
(a) Calendars

The calendars for 2008, 2009 and 2010 and prescribed in Appendix H of this Agreement.
The 2011 RDO calendar is to be agreed by industry parties.

(b) Work Outside Ordinary Hours

Work may take place on a scheduled RDO or on any substituted day or outside of ordinary
hours where it is required by the Company because of unforeseen delays to a particular
project or a section of it or for work such as railworks requiring discrete access to rail
corridors at unusual times or for other reasons arising from unforeseen or emergency
circumstances on a project. Such circumstances would include the Jollowing: excessive
periods of inclement weather, matters beyond the control of the employer which has led to
the project being delayed or behind schedule, the requirement to meet the principal’s work
program and unexpected delays in the project due to scheduling of other works or supply
of materials, or work that cannot be performed on other days because of municipal council
restrictions, or other relevant laws or regulations.

(c) Work on a Scheduled RDO or Substituted Day

Where the Company requires work to be performed on a scheduled RDO or any substituted
day in the circumstances set out in 8.5.4(b) above, it is to Jollow the following process:

(i) The Company will provide written notice to the union and affected
employees 5 working days prior to the scheduled RDO or substituted day;

(ii) The Company is to consult with the affected employees:
(i) Employees who agree to work, will work on the scheduled RDO;

(v)  An employee may refuse to work on a scheduled RDO if the requirement to
do so is plainly unreasonable having regard to:

® the hours of work that will be worked by that employee in the week of
the scheduled RDO;

® the employee’s family responsibilities: and

® any other special circumstances peculiar to the employee.



v) An Employee cannot be required to work on more than two scheduled
RDO’s in any six week period;

(vi)  Such work shall be paid for at ordinary time rates of pay;

(vii)  The untaken RDO will be re-scheduled to another day falling within six
weeks of the originally scheduled day provided that the re-scheduled RDO
is to be taken on a day or days adjacent to a weekend or in conjunction with
annual leave, or as otherwise agreed by the parties, such agreement not to
be unreasonably withheld.

(viii) ~ Subject to subclause 8.5.4(c)(i), disputes over the application of this clause
will be dealt with in accordance with the disputes settlement procedure set out in
clause 14 of this Agreement.

(d) Unforeseen and Emergency RDO work

If the above process in clause 8.5.4(c) is not followed then the affected employees,
in addition to accrued entitlements, shall be paid penalty rates and provisions as
prescribed for Sunday work in the Award.

[10]  The calendar contained in Appendix H for the year 2010 provides for Saturday, 6 March 2010 and
Sunday, 7 March 2010 to be a “Fixed Long Weekend”. Nowhere else in the Agreement is the term “Fixed
Long Weekend” mentioned. There are six such “Fixed Long Weekends” contained in the 2010 Calendar,
all but one of which appear alongside public holidays and/or rostered days off and would appear to be

designed to and do, in effect, provide for an extended break from work.

[11]  There does not appear, however, to be any provision in the Agreement that prohibits or prevents
work from being performed on such days. On the other hand, in the context of the RDO Schedule, sub-
clause 8.5.4(b) allows for work to take place in specified circumstances not only “on a scheduled RDO or
on any substituted day” but also “outside of ordinary hours”. In this case, the employer was requiring the
work to be done because of an unforeseen delay to the project or a section of it. The work is crucial to the
completion of the project and to meeting the relevant work program. The Panel, therefore, considered that

the requirements of sub-clause 8.5.4(b) had been met.

[12]  Sub-clause 8.5.4(c) sets out the process to be followed when the employer requires work to be

performed “on a scheduled RDO or any substituted day” in the circumstances set out in sub-clause



8.5.4(b). The employer contended that sub-clause 8.5.4(c) does not apply to work required to be
performed “outside of ordinary hours” but that, in any event, it had followed the same procedure as set out
in the sub-clause. The Panel is satisfied that, on this occasion, the employer has followed the appropriate
procedure. It gave the CFMEU and the affected employees the requisite notice. It consulted the affected
employees and made it clear that any decision by an employee to agree to work on either or both of the

days was voluntary. It did not compel any employee to agree to work on either or both days.

[13]  However, if the employer’s contention is correct and it was not required in the circumstances of
this case to comply with the procedures set out in sub-clause 8.5.4(c), then sub-clause 8.5.4(c)(vi) would
have no application and such work as was performed would need to be paid for at the appropriate

Saturday and Sunday rates of pay.
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