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DECISION

DECISION OF THE CHAIRPERSON

A. In respect to the construction work being performed by E J Lyons & Sons Pty
Ltd on the construction of a refurbishing facility at the Ritchie Bros site at O’Brien’s
Road, Lara, the decision of the Chairperson is that the project value for the purposes
of calculating the appropriate project allowance pursuant to Appendix C of the E. J.
Lyons & Sons Pty Ltd and the CFMEU Building and Construction Industry Enterprise
Agreement 2008-2011 is not less than $8.5 million.



Simon Williams
Chairperson

8 April 2012

REASONS FOR DECISION

1] On 7 March 2013, officials of the Construction Forestry Mining and Energy
Union and the Plumbing Division of the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Services Union of Australia (“the
unions”) notified a dispute between the unions and E J Lyons & Sons Pty Ltd (“the
employer”) regarding the project value for the purposes of calculating the appropriate
site allowance in respect to certain construction work being performed by the

employer at the Ritchie Bros site at O’Brien’s Road, Lara (“the Ritchie Bros site”).

[2] It is accepted by all parties that, for the purpose of making such a
determination, the relevant enterprise bargaining agreement is the £. J. Lyons & Sons
Pty Ltd and the CFMEU Building and Construction Industry Enterprise Agreement
2008-2011 (“the Agreement”) [Agreement ID: AE880121; Print No:PR500785].

[3] Clause 25 of the Agreement provides that site allowances “shall be paid in
accordance with the formula which appears in Appendix C”. The relevant formula as
set out in clause 7.2 of Appendix C of the Agreement provides for a site allowance to

be calculated in accordance with “project value”.

[4] In respect to the resolution of disputes about a site allowance, Appendix C

provides as follows:

11.  In all cases where the parties fail to reach agreement on the Project
Site Allowance to apply to a particular site or project, then such
disagreement shall be referred to the Chairperson of the Victorian
Building Industry Disputes Panel for determination. Provided that any
outcome so determined will not be inconsistent with the Australian
Government Implementation Guidelines for the National Code of



Practice for the Construction Industry, the Fair Work Act 2009 or the
Building and Construction Industry Improvement Act 2005.

12. In determining the rate, the Panel Chairperson shall have regard to
the Site Allowance Guidelines, and shall not deviate from these
Guidelines unless there are special and exceptional circumstances.
Special and exceptional circumstances may include working on
projects where disabilities not comprehended in the Site Allowance
procedure described herein exist. This may include where
predominately contract metal trades construction/maintenance work is
being carried out. Where the procedures prescribed by this Clause are
being followed, work shall continue normally. In the event of
employees taking industrial action in pursuance of a claim the date of
operation of the Project Site Allowance shall not commence before the
date on which the employees cease industrial action.

[5] Ritchie Bros is one of the world’s largest (if not the largest) auctioneers of
used equipment for the construction, transportation, agricultural, material handling,
energy, mining, forestry, marine and other industries. Whilst it headquarters are
located in Vancouver, Canada, it has over 110 locations worldwide, including more

than 40 auction sites in North America, Europe, the Middle East and Australia.

[6] Since 2009, it has conducted auctions in Geelong. It has now established a
“new state-of-the-art auction facility” at its Geelong site. The auction site covers
more than 40 acres. It contains a registration area and a 2,489 square metre auction
building, the construction of which has now been completed. In addition, a

refurbishing facility is currently being constructed.

[7] It appears from the Ritchie Bros website that a significant majority of their
auction sites worldwide contain refurbishing facilities. 1 am satisfied that the
establishment by Ritchie Bros of “new state-of-the-art auction facility” necessarily
involves the inclusion of a refurbishment facility. The refurbishing process includes,
inspection and quotation, repair and replacement, cleaning — inside and outside,
sandblasting, painting and decal replacement. The provision of such a facility
constitutes a benefit of selling or buying through Ritchie Bros. The process is
available to vendors who can have equipment prepared for sale and buyers who can

have work performed on equipment purchased.



[8] On or about 6 December 2011, the employer tendered for the contract to
construct the auction building and registration building. The contract tender price was
$6,914,398.00 including GST. The employer was subsequently awarded the contract
and the work on the construction of those two buildings commenced in May 2012. A
letter from TGM Group Pty Ltd dated 26 February 2013 confirmed that the date of
practical completion was 15 February 2013. An occupancy certificate was issued on
18 February 2013. During the construction of these buildings, a site allowance

commensurate with a project value of $6.9 million was paid to employees.

[9] In October 2012, the employer became aware that Ritchie Bros wished to
proceed with the construction of a refurbishing facility at the site. In November-
December 2012, the employer conducted negotiations with Ritchie Bros for the
contract to construct that facility. In January 2013, the employer was awarded the
contract. The total contract price was $1,620,872.00 including GST. Construction is
currently being undertaken and employees are not being paid any site allowance on

the basis that the project value does not attract a site allowance.

[10]  The dispute between the unions on the one hand and the employer on the other
is as to what is to be identified as the “project” for the purposes of determining the
“project value” and therefore the appropriate project allowance. Is the “project” the
whole of the Ritchie Bros site with a “project value” that is constituted by the whole
of'the site including the auction and registration buildings and the refurbishing facility
as asserted by the unions or is it only the refurbishing facility as asserted by the

employer?

[11] At the hearing of this matter on 21 March 2013, the unions tendered a copy of
a site plan which is described as a site plan for the proposed auction site. That plan
shows that proposed auction site includes not only the auction and registration
buildings but also the refurbishing facility. It is apparent from that site plan that an
application to include the refurbishing facility was lodged with the relevant planning

authority on 8 May 2012.



[12] A building permit for the construction of the auction and registration buildings
was issued on 11 May 2012. The relevant planning permit was granted in an

amended form on 10 May 2012.

[13] A building permit for the construction of the refurbishing facility was issued
on 8 February 2013. The relevant planning permit was granted in an amended for on

4 January 2013.

[14]  The term “project value” is commonly used in enterprise bargaining
agreements applying to building and construction projects in Victoria as part of the
formula for determining appropriate project allowances. The proper approach to the
determination of how the word “project” is to be defined in the context of the term
“project value” was discussed in some detail in a recent decision of a Full Panel of the
Victorian Building Industry Disputes Panel (“the Ferntree Business Park decision” [3
October 2012]). The consistently applied definition is that contained in a decision of
the former Australian Industrial Relations Commission (“the AIRC”) in CDK
Commercial Construction Pty Ltd and Construction, Forestry, Mining and Energy
Union [PR974122] (“the CDK decision”) and affirmed in another decision of the
former AIRC in Bovis Lend Lease Pty Ltd v Construction, Forestry, Mining and
Energy Union [PR975618] (“the Bovis Lend Lease decision”). At the hearing before
me, it was accepted by the unions and the employer that this was the appropriate

definition to be applied in relation to this matter.

[15] A “project”, therefore, is defined as being “an enterprise carefully planned to
achieve a particular result, that has a clearly established entity or entities that
exercise control over its development and that has a scope sufficiently definable at
any given point in time to enable its proper definition and costing for the purpose of

determining the appropriate site allowance”.

[16] As was pointed out in the Ferntree Business Park decision, the definition has a
number of elements, each element must be satisfied for a site or combination of sites
to qualify as a “project” and, if one element is not satisfied, the site or combinations
of sites does not qualify as a “project”. The three elements are that the site or

combination of sites -



