VBIDP

VICTORIAN BUILDING INDUSTRY DISPUTES PANEL

CHAIRMAN: SIMON WILLIAMS
26 QUEENSBERRY STREET,
CARLTON SOUTH VIC 3053

A.CN. 110263 182
TEL: 03 9639 1322 FAX: 03 9639 2490
dboard@vbidb.org.au

CAMBAR PRECAST VIC. PTY LTD

-and-

CFMEU
RE: DISMISSAL SELECTION PROCESS

23 April 2010
012-2010

DECISION

[1] On Monday, 12 April 2010, the Construction Forestry Mining and Energy Union (“the CFMEU”)
notified a dispute between it and Cambar Precast (Vic) Pty Ltd (‘the employer™) concerning the selection

by the employer of five of its employees for redundancy.

2] On Monday, 19 April 2010, a Panel representative conferred with the parties on this matter and,
following lengthy discussions, advised the parties that, due to a lack of consensus, the matter would need
to be dealt with by way of a full Panel hearing. The employer agreed, pending the conduct of such

hearing, to investigate the issue of voluntary retrenchment.

[3] The Panel representative conferred with the Chairman who then set the matter down for a hearing

to take place at 9.30 a.m. on Wednesday 21 April, 2010.

[4] At that hearing, the parties outlined their respective positions on the matter.



[5]

[6]

The company’s position can be best summarised as follows:

Due to a significant downturn in work, the employer has reached a point where, in the absence of
voluntary retrenchments, there is a requirement to retrench some five members of its workforce.
Such retrenchments would involve the termination of employment of some five employees, two of
whom have now been retrenched.

The further three employees selected by the employer for retrenchment include one who is
covered by Traffic Accident Commission provisions and two who are on long term workers
compensation and who are working for four hours a day.

The employer advised that there was a need to retain a core workforce which would have the
ability of achieving existing work/contract targets and the flexibility and skills required to build
the business in the future.

The retention of the employees it has selected for retrenchment would inhibit this aim and, due to
the need to also provide light duties associated with rehabilitation, was contributing to an extra
cost to the business of $5000 per week.

The cost of retaining the employees presented an untenable position.

The company contended that it had diligently applied the relevant provisions of their Collective
Agreement regarding seniority, skills and experience and, as a result, had arrived at its current

position.

The CFMEU, on the other hand, contended that there were alternatives to the employer’s

proposal, e.g. that a particular employee with five (5) years service was being discriminated against as

other employees had lesser service within the classification. It was on that basis that the CFMEU had

invoked the disputes procedure under the Collective Agreement and sought the assistance of the Panel.

[7]

Having heard the respective positions of the parties, the Panel allowed the matter to proceed on an

informal basis in order to seek a resolution of the matter.

8]

Unfortunately, no resolution was achieved and the CFMEU then requested that the Panel provide

the parties with a recommendation on the matter. The employer concurred with this request.
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9] The Panel has given lengthy consideration to this matter and acknowledges the complexities of the
particular circumstances and the financial pressures existing in the current industry climate. In that
consideration, the Panel has relied on the recruitment and termination provisions of the Company/Union

Precast Industry Collective Agreement 2008-2011 which state as follows:

Recruitment and Termination

Subject to the terms and conditions of the Award, it is agreed that it is the company’s prerogative
fo determine the order of selection of employees for employment or retrenchment.

All relevant legislation governing unfair dismissal, discrimination etc. will be observed.

The seniority of employees - within classifications, experience or skills held - will be considered
by the Company in selecting employees for retrenchment

The grievance procedures set out in clause 10 will apply in the event of any concerns arising
regarding retrenchments.

[10]  The Panel’s recommendation is as follows:

* Notwithstanding the effort that the employer has put into finding a solution to addressing the
issue of the employer’s viability up to this point in time, the Panel considers that the employer
should once again focus attention on the recruitment and termination provisions — specifically
within the area of seniority, experience and skills in an attempt to exhaust the spirit and intent

of the overall provisions so that there can be absolute certainty that obligations are fulfilled.

e The employer should further review the issue of excessive and consequently untaken annual
leave accruals which may exist (across the workforce) so as to ascertain whether such accruals

could be utilised in addressing the employer’s short and long term employment needs.
e To assist in this matter, Management should (and is strongly urged to) continue dialogue

with the employees’ representative, i.e. the CFMEU, with the assistance of Panel

representatives should the parties so desire.
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[11]  The Panel also remains available to assist further if requested.
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