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RECOMMENDATION

[1] On 24 May 2011, the Construction Forestry Mining and Energy Union (“the CF MEU”) notified a
dispute between it and various employers concerning an alleged breach of the applicable Drugs and
Alcohol Policy. The employers named in the notification (hereinafter referred to as “the employers party
to this dispute”) are Browns Earthmoving Pty Ltd, Carey Civil Contractors, Denfam Constructions, Direct
Skills Pty Ltd, Egan’s (Personnel) Pty Ltd, Highrig Crane Hire Pty Ltd, IMB Services Vic Pty Ltd,
Independent Cranes, MCL Crane Hire Pty Ltd, Nasi Pty Ltd, Rigweld, Wagstaff Piling Pty Ltd and
Wessell Drilling. The employers are all subcontractors to Thiess Pty Ltd “Thiess”) on the Tulla Sydney
Alliance Project (“the Project”)

[2] The matter came on for hearing before the Panel at 11.00 a.m. on 27 May 2011. At that hearing,
the employers party to this dispute, other than Browns Earthmoving Pty Ltd, Carey Civil Contractors,



Denfam Constructions, Egan’s (Personnel) Pty Ltd, MCL Crane Hire Pty Ltd and Nasi Pty Ltd (each of
whom was neither present or represented at the hearing), were represented by the Master Builders

Association of Victoria.

[31  Also present at the commencement of the hearing were representatives of Thiess, Thiess and the
CFMEU are parties to the Thiess Tulla Sydney Project Agreement 2009 (“the Thiess Agreement”)
[Agreement ID: AE873495, Print ID: PR993067]. The Thiess Agreement applies in respect of employees
of Thiess engaged on the Tulla Sydney Alliance Project. It does not apply in respect to the employment
of employees of the employers party to this dispute. The CFMEU objected to the presence of the Thiess
representatives on the basis that the dispute before the Panel was between the CFMEU and the employers.
The Panel requested the Thiess representatives to withdraw from the hearing whilst it heard from the
parties to the dispute as to the subject matter of the dispute. In the event, after hearing from the parties,
the Panel did not consider that it needed to hear from the Thiess representatives and they took no further
part in the proceedings.

[4] It was not contested that each of the employers party to this dispute are bound by an enterprise
agreement with the CFMEU. Each of these enterprise agreements contains a dispute resolution clause
which requires the satisfaction of certain preconditions before a matter may be referred to the Panel. The
employers represented by the MBAY raised the issue as to whether those preconditions had been met.
"I’he Panel heard from the CFMEU organiser about the steps taken by the CFMEU to comply with those
preconditions. None of the employers represented by the MBAV was actually present at the hearing and
the statements made by that organiser were not contradicted. The Panel was, therefore, compelled to rely
upon those statements and was of the view that it could and should proceed to hear the matter.

[S]  Each of the agreements binding the employers parties to this dispute contains a clause regarding
the application of a drugs and alcohol policy. Generally, such a provision is in the following terms:

DRUGS & ALCOHOL POLICY

The parties acknowledge the affect that employees with drug and/or alcohol
problems can cause in the workplace. Any employee with such a problem can lead toa
loss in productivity, an unsafe workplace and loss of morale amongst the company. To
this end the parties encourage such persons with a problem to seek help.

To that end the parties agree to apply the Drug & Alcohol policy as contained in
Appendix I



[6]  The relevant Appendix then sets out what is called “The Victorian Building Industry Alcohol &
Other Drugs Policy” (“the Drugs and Alcohol Policy)”.

[71  The Drugs and Alcohol Policy is comprehensive and does not need to be reiterated in detail in this

decision. It is, however, pertinent to note the contents of the preamble which provides as follows:

The parties to this Agreement are committed to the provision of safe and heaithy workplaces,

The attainment of this objective can be undermined by the hazardous use of alcohol and other drugs by
some individuals on occasions.

There are many factors which determine alcohol and other drug usage patterns. Some relate to personal
and social matters. Others may relate to work culture and conditions.

Research has highlighted that the building industry has a high level of alcohol use. This may qffect
occupational health and safety on building sites.

This policy aims to facilitate the implementation of practical ways in which building workers
themselves can address the alcohol and other drug issues which affect them, their Jamilies or co-
workers. It provides guidelines which may be adapted to meet the specific conditions of different
workplaces

[8]  The Panel is aware that the Drugs and Alcohol Policy has existed in the industry in Victoria for
many years, having been launched in October 1993, Its formulation was the result of the Victorian
Building Industry Alcohol and Other Drugs Project which commenced in October 1992 with the aims of
designing and implementing practical strategies for promoting health and safety and minimising the
harmful use of alcohol and other drugs in the Victorian building industry. Initially funded by the
Victorian Government and later by Incolink, the project’s original Advisory Committee included
representatives of industry unions and employers, including the MBAYV. The project (and the policy) has
since been overseen, along with other industry occupational health and safety matters, by the Advisory
Committee, the membership of which has, from time to time, changed but, at all times, has continued to
include representatives of industry unions and the MBAV. The formulation of the Drugs and Alcohol
Policy and its endorsement over the years by all the unions and employer organisations in the industry is
but one example of what can and has been achieved in the industry by mutual co-operation and
concentration on achieving results through cultural change. Its continued inclusion in numerous
enterprise agreements, including those with the employers party to this dispute, is also recognition by the
industry of the importance of maintaining a safe workplace. The Drugs and Alcohol Policy provides the
agreed means by which the industry seeks to address a particular potential problem relating to safety in
the workplace. It does not contain any provision for testing but rather relies upon co-operation,
communication, commitment and trust,




[91  The Thiess Agreement does not, however, contain such a clause or policy. Rather, at Clause 13.6,

it provides as follows:

13.6 Fitness for Work

The Company is committed to promoting the safety, health and wellbeing of its employees. The
Company will adopt a Fitness for Work procedure which includes effective strategies for the identification
and management of fatigue, JSitness for work, drugs and alcohol, The parties will consult regarding
the Fitness for Work procedure during the project.

[8]  From the information provided to the Panel, it appears that, despite the existence of this provision
in the Thiess Agreement, Thiess, without consultation and/or agreement with the CFMEU, has formulated
a Fitness for Work procedure and has unilaterally sought to apply that procedure on the Tulla Sydney
Alliance Project, not only in respect to its own employees but also in respect to the employees of the
employers parties to this dispute. In respect to the latter group of employees, it has done so, apparently,
through its commercial agreements with the employers of those employees, agreements to which neither
the CFMEU nor the affected employees are parties.

91 Asaresult, the employees of those employers parties to the dispute are being subjected to random
testing in respect to drugs and alcohol. Random testing is not provided for in the Drugs and Alcohol
Policy. Bearing in mind the history of the Drugs and Alcohol Policy, the basis upon which it was
formulated, namely co-operation, communication, commitment and trust, and its continued endorsement
over many years by the industry by its inclusion as a feature of numerous enterprise agreements, the Panel
is of the view that the employees of the employers party to this dispute should not be subjected to
involuntary random testing.

[10] The Panel has reached this view notwithstanding the declaration made by an employee on the
Project Induction Request Form which states:

I will undertake and follow all OHS guidelines detailed in the Safety Handbook and any other
OHS requirements as may be issued by the Tulla Sydney Alliance Jrom time to time during the
course of the Project.

[11] In the Panel’s view, the making of such a declaration does not override the contents of the
enterprise agreement that applies to the employment of the employees of the employers parties to this
dispute.



[12] The CFMEU seeks a recommendation from the Panel that any random testing on the Project of

employees of the employers party to this dispute cease. In the circumstances of this matter, the Panel is
prepared to make such a recommendation and it does so.

Q,A',_/ \)~ 7

PETER KNI¢HT ILL DAVIS
PANEL MEMBER PANEL MEMBER

DATE: 09 JUNE 2011



