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020-2013
DECISION
DECISION OF THE CHAIRPERSON
A. As Grocon Pty Ltd, in respect to the construction work being performed by it

at the Victorian Comprehensive Cancer Centre, Grattan Street, Parkville, (“the
VCCC project”) is paying to its employee a project allowance of $4.80 per
hour, it is not necessary that any determination be made as to the project value
of the VCCC project for the purposes of calculating the appropriate project
allowance pursuant to Appendix C of the Grocon Victoria Workplace

Agreement 2011-2015.

B. It is strongly recommended that Grocon Pty Ltd take immediate action to

correct employee pay records and pay slips to rectify the misdescription of the



payment of the allowance of $4.80 as a productivity allowance rather than a

project allowance.
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Simon Williams
Chairperson

3 October 2013

REASONS FOR DECISION

[1] On 19 June 2013, the Construction Forestry Mining and Energy Union (“the
CFMEU?) notified a dispute between it and Grocon Pty Ltd (“Grocon”) regarding the
project value for the purposes of calculating the appropriate project allowance
pursuant to Appendix C of the Grocon Victoria Workplace Agreement 2011-2015
(“the Agreement”) [Agreement ID: AE894662; Print No:PR525057] in respect to the
construction work being performed by Grocon at the Victorian Comprehensive

Cancer Centre, Grattan Street, Parkville (“the VCCC project”).

[2] Clause 3 of the Agreement provides that the parties to the Agreement are a
number of Grocon companies and “the Employees as defined in clause 4.1(a)” of the
Agreement. For the reasons set out in a previous decision [CFMEU and Grocon Pty
Ltd re McNab Avenue Project (031-2012, 2 November 2012)], it is appropriate for the
purposes of this decision to treat the dispute as being between the CFMEU and
Grocon in whatever manifestation the latter may choose to present itself in respect to

the VCCC project.



[3] In any event, it has not been disputed that the Agreement applies to the work
being done at the VCCC project.

[4] Clause 6.4 of the Agreement provides that project allowances “shall be paid in
accordance with the formula which appears in Appendix C”. The relevant formula as
set out in clause 7.2 of Appendix C of the Agreement provides for a project allowance

to be calculated in accordance with “project value”.

[5] In respect to the resolution of disputes about a project allowance, Appendix C

provides as follows:

I1. In all cases where the parties fail to reach agreement on the Project
Project [sic] allowance to apply to a particular site or project, then
such disagreement shall be referred to the Chairperson of the
Victorian Building Industry Disputes Panel for determination.

12. Any project allowance that is determined in accordance with 11 above
shall be incorporated into the Agreement in accordance with the Fair
Work: Act 2009. In determining the rate, the Panel Chairperson shall
have regard to the Project allowance Guidelines, and shall not deviate
Jfrom these guidelines unless there are special and exceptional
circumstances

[6] A conference before me on 17 July 2013 did not resolve the dispute and the
matter came on for hearing before me on 7 August 2013. Subsequent to that hearing,
the parties provided me with additional documentation and submissions in writing. A
further hearing was conducted on 4 September 2013 to enable the parties to make

final submissions.

(7] Two procedural matters need to be dealt with at the outset.

[8] Firstly, Grocon has requested that, pursuant to Clause 1.6(ii) of the Charter,
the decision, other than in relation to appropriate method of calculation of the “project
value” of the VCCC project, Grocon’s submissions and the documents it has
submitted and any other information produced at the hearings, be kept confidential
between the Chairperson, Grocon and the representatives of the CFMEU present in
the hearings and not be disclosed to any other person. Grocon submitted that, to

ensure that its employees are fully informed of the outcome of the decision, it would



issue a statement to its employees regarding the outcome of the matter, the content of

which statement would be agreed to by the CFMEU.

[9] The basis for this request was that it alleged that the CFMEU had issued flyers
which had stated that Grocon was undervaluing the project allowances for the VCCC
project. It alleged that these flyers contained false and misleading representations
about Grocon employees’ rights to project allowances under Appendix C of the
Agreement and that, as a result, the CFMEU was in breach of s.345 of the Fair Work
Act 2009 (“the FW Act”).

[10]  Clause 1.6(ii) of the Charter provides as follows:

1.6 In the exercise of its functions, the Disputes Panel shall do such things
as are necessary to ensure:

ii) that it applies the rules of natural justice and procedural
Jairness, and compliance with relevant legislation.

[11]  Whether or not the CFMEU is or has been in breach of's.345 of the FW Act is
not a matter for me to determine. That is an issue that can be left to other authorities.
Clause 1.6(ii) requires that the Panel (howsoever constituted) itself complies with
relevant legislation “in the exercise of its functions”. In this case, the Panel’s function
is to determine the appropriate “project value” for the purposes of calculating the
appropriate project allowance. Whether or not the CFMEU’s actions constitute a
breach of the FIW Act is not a matter that impinges upon the Panel’s exercise of its

functions in this matter.

[12] I note also that Clause 6.3 of the Charter provides in part that a “copy of the
[Panel’s] decision shall be suitably displayed at the affected site/s”. Grocon’s
proposal that “t0 ensure that its employees are fully informed of the outcome of the
decision, it would issue a statement to its employees regarding the outcome of the
matter, the content of which statement would be agreed to by the CFMEU” would not,

in my view, be sufficient to meet the requirements of the Charter.

[13] I am not satisfied that there are any valid grounds for granting Grocon’s

request for confidentiality.



[14]  Secondly, Grocon, in correspondence dated 19 August 2013, requested that
additional information and submissions made by the CFMEU after the hearing on 7
August 2013 be disregarded on the basis that the Charter, in Clause 5.6 states that “the
parties to a dispute will present submissions in full when hearings take place”. Such
a request ignores the reference in Clause 5.6 to “hearings”. A further hearing took
place on 4 September 2013 specifically to enable the parties to make final
submissions and answer any question that I might have. In any event, the request also
ignores the requirement that the Panel apply the rules of natural justice. Any party is
entitled to put its case in full and to provide the Panel with all the documentation it
wishes (subject to issues of relevance) as long as the opposing party is provided with
the opportunity to respond to such submissions and documentation. That is what has

happened in this case.

[15] The CFMEU contends that the value of the VCCC project, for the purpose of
calculating the appropriate project allowance, was in excess of $1 billion. Whilst
Grocon conceded that a Victorian Government website has referred to the
appointment of a consortium to build the “$1 billion new ... VCCC facilities in
Parkville”, it contended that this figure includes amounts that are not associated with
“construction work” and that should not be taken into account in determining the

calculation of “project value”.

[16]  The project allowance prescribed in the Agreement for a project value of $1
billion is $4.70 per hour (being $4.10 per hour for the first $426.7 million and 10
cents per hour for each additional $100 million or part thereof). A project allowance
of this amount would be payable if the project value were $1 billion or less. Grocon
contended that, since 1 October 2012, it has been paying a project allowance of $4.80
per hour. A project allowance of this amount would be payable if the project value

were in excess of $1 billion.

[17]  Grocon has provided to me and the CFMEU copies of pay slips which, it
contends, demonstrates that it is paying a project allowance of $4.80 per hour. Those

pay slips do not contain any reference to a “project allowance” or “site allowance”.



They do refer, however, to a “productivity allowance”, the amount of which is $4.80

per hour.

[18]  Section 535 of the FW Act read in conjunction with Regulations 3.30 and 3.33
of the Fair Work Regulations 2009 (“the FW Regulations”) requires an employer to
make and keep a record in respect of each employee, amongst other things, details of
any allowance to which the employee is entitled. Regulation 3.44 requires that an
employer must ensure that a record which the employer is required to keep under the

FW Act or the Regulations is not false or misleading to the employer’s knowledge.

[19]  Section 536 of the FW Act read in conjunction with Regulation 3.46 of the FW
Regulations requires an employer to give a pay slip to each of its employees that
specifies, amongst other things, the amount that is paid to the employee that is an

allowance or incentive-based payment.

[20] In my view, there is a clear distinction to be made between a “productivity
allowance” which is payable for productivity gains or is at least designed to encourage
commitment to increasing productivity and a “project allowance” which, as the
Agreement states, is payable “t0 compensate for all special factors and/or disabilities
on a project and in lieu of the following Award special rates — confined space, wet
work, dirty work, second-hand timber and fumes”. The Agreement provides for a
payment in respect to the latter but does not appear to contain any provision for the

payment of the former.

[21]  In this case, despite the appearance of a failure by Grocon to comply strictly
with the requirements of the FW Act and the FW Regulations, 1 am prepared to accept
that the reference to “productivity allowance” on the pay slips is a genuine mistake on
the part of Grocon and that the payment is, in reality, the payment of a “project

allowance”.

[22] It follows, therefore, that, whether or not the project value of the VCCC
project is less than or in excess of $1 billion, Grocon is complying with the

requirements of the Agreement as to project allowance in relation to its own



employees. There is, therefore, no need for me to determine the project value of the

VCCC project is in the particular matter before me.

[23] A question still remains as to whether or not a project allowance of $4.80 per
hour is being paid across the project, i.e. whether an allowance of that amount is being
paid by subcontractors working on the project. Whether or not it is a practice within
the industry for a principal contractor to ensure that its subcontractors are abiding by
the relevant award and/or their respective enterprise bargaining agreements, the
Agreement in this case does not appear to require the same. Grocon has produced a
copy of an email which is said to have been sent to its subcontractors in respect to the

payment of the project allowance. The email is in the following terms:

We understand that the CFMEU has a concern regarding payment of
Project Allowances by unspecified subcontractor(s) at VCCC.

Grocon is presently paying a Project Allowance of $4.80 per hour at the
VCCC Project. This is the Project Allowance payable under Grocon's EBA
Jor projects over $426.7M, for which an increment of 10 cents is payable
per additional $100m or part thereof.

Please ensure that you are paying your employees the correct allowances,
including Project Allowances under your EBA, Jor the VCCC project. This
amount may be different from that set out above, as your EBA may have
different provisions. You should take your own advice regarding the
provisions of your EBA if you are in any doubt.

[23] If the CFMEU is still dissatisfied as to whether the appropriate project
allowance is being paid by Grocon’s subcontractors, it can exercise any rights it has
under any relevant award or enterprise bargaining agreement that binds those

subcontractors.

Simon Williams
Chairperson

Date: 3 October 2013



