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DECISION

[1] On 17 August 2011, the Construction Forestry Mining and Energy Union (“the CFMEU”) notified
a dispute between it and Associated Mobile Cranes Pty Ltd (‘the employer”) concerning the alleged non

payment of meal allowance.

[2] The matter was originally listed for hearing before the Panel on 24 August 2011 but that hearing
was adjourned to 31 August 2011 due to the illness of the Chairman. There was no appearance by the
employer at the hearing on 31 August 2011. The employer had previously requested that the hearing be
deferred until one of its directors had returned from overseas. That request had been refused. The last

communication received by the Panel from the employer was an email that, in effect, stated that the
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employer would not be attending the hearing and would not be agreeing to anything that resulted from

the hearing.

3] In a previous matter involving the employer heard by the Panel on 27 July 2011, the employer had
been represented by two of its directors together with a legal practitioner. It is regrettable that the
employer chose neither to appear nor be represented on this occasion By doing so, it has left itself open to
the Panel reaching conclusions without the benefit of any input from it. However, in the circumstances,
there appeared to be no valid reason for the employer being unable to appear and/or be represented on this

occasion and the Panel has proceeded to determine the matter on the basis of the information before it.

4] The CFMEU and the employer are named as parties bound by the provisions of the Associated
Mobile Cranes Pty Ltd and the CFMEU Mobile Crane Hiring Industry Enterprise Agreement 2008-2011
(“the Agreement”). [AE878941; PR999048] At the hearing, the CFMEU brought to the Panel’s
attention the fact that the correct name of the employer is Associated Mobile Crane Trucks Pty Ltd.
The Panel notes, however, that, whilst the statutory declaration signed on behalf of the employer in
support of the application for approval of the Agreement names “Associated Mobile Cranes Pty Ltd” as
being the employer, the ACN number specified on the statutory declaration is in fact the ACN number for
«Associated Mobile Crane Trucks Pty Ltd”. Further, in neither the previous proceeding nor in this matter
has the employer sought to deny that it is bound by the Agreement.

[S1  In respect to the question of respondency to awards, it is “well established that provided that the
intention of a maker of an award is clear as to the entity which is bound, failure to use the precise name of
that entity is not fatal’. [See Cloihing and Allied Trades Union of Australia v J & J Saggio Clothing
Manufacturers Pty Ltd (19900 34 IR 26, at 28; See also Australian Commonwealth Shipping Board v
Federated Seamen’s Union of Australasia (1925) 35 CLR 462; Devane v Gati and Another (1956) 95
CLR 174; Nicol v Parr (1985) 11 IR 141. Regard may also be had to the view expressed by the High
Court in R v Alley (1981) 153 CLR 376 to the effect that precision in the specification of parties to a

dispute is not of the essence, provided that the employer entity or entities are ascertainable.

[6] In this particular matter, the Panel has no reason to doubt that the parties to the Agreement would
have appreciated that Associated Mobile Crane Trucks Pty Ltd was intended to be bound by the
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Agreement. The inaccurate description of the employer in the Agreement does not negate that

intention. The Panel is therefore prepared to treat Associated Mobile Crane Trucks Pty Ltd as the actual
employer and as being bound by the Agreement. Should, however, the CFMEU seek to commence any
legal proceedings against the employer, it may consider it advisable to apply to Fair Work Australia to
have the description of the employer accurately recorded in the Agreement.

[7] At the hearing, the CFMEU provided the Panel with a Dispute Notification Form in the new form
now required by the Panel. The Panel notes in passing that this form names the employer as Associated
Mobile Crane Trucks Pty Ltd. The Panel is satisfied from the information contained in this form and from
the CFMEU’s submissions that the prerequisites as set out in the Agreement for referral of the dispute to
the Panel have been met.

[8]  The issue that arises for consideration in this matter is whether or not the employer has complied
with the provisions of Clause 24.2 of the Agreement in relation to the payment of the combined meal
allowance to a specified employee during specified pay periods. Clause 24.2 of the Agreement provides

as follows:

24.2 Meal Allowance

An employee working overtime of one and a half (1 & 1/2) hours after working ordinary hours
shall be paid a combined meal and crib time allowance to the value listed below.

An employee shall be allowed a subsequent combined meal allowance for each four (4) howrs
worked after the first meal allowance becomes payable.

A combined meal allowance shall replace the award provision (12.2) and be in lieu of
separate payments for meal allowance and crib time. The combined meal allowance shall be made

up of:
o 20 minutes at the ordinary crane crew rate of pay as prescribed by this Agreement (crib time
component), and

o The meal allowance as prescribed by the Award from time to time.

This combined meal allowance rate shall move to stay in line with wage increases as per this
agreement and increases to the meal allowance in the award as varied from time to time.

Example of calculation: As at 1 October 2008, the amount of this combined allowance is

$23.63 comprised of:
o 20 minutes’ pay based on rates at 1 October 2008 - $11.73, and
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o  Award meal allowance as at 1 October 2008 - $11.90

An employee required to start work two (2) hours or more hours prior to the normal starting time
or prior to five (5) am shall be entitled to the above combined meal allowance.

Weekend and public holiday meal entitlements shall be paid at the same times as through the week
regardless of starting times.

[9] The CFMEU has provided to the Panel the pay slips of a former employee of the employer for
three pay periods. Each of these pay slips records that the former employee was paid time and one half
and double time for working periods of overtime. It appears from this material that, at least at some time
during each of these pay periods, that former employee would have worked overtime of one and a half
hours after working ordinary hours and would, therefore, have been entitled to payment of the combined
meal and crib time allowance as prescribed by Clause 24.2 of the Agreement.

[10] In the circumstances, the Panel is prepared to and does recommend that:

e within 14 days of the date of this decision the employer conduct and complete an audit of all
payslips and timesheets of all employees working under the Agreement since 15 July 2010 and
identify whether there have been since that date any underpayments of wages and allowances
in respect to any of those employees, and

e within a further 14 days the CFMEU and the employer confer to discuss and, if possible, agree
upon what action is to be taken to rectify any such underpayments.

[11] In making this recommendation, the Panel notes that Clause 11.3 of the Agreement pfovides as
follows:

Any outcome determined by the Victorian Building Industry Disputes Panel or the FWA pursuant to
this procedure will not be inconsistent with the Australian Government Implementation Guidelines for
the National Code of Practice for the Construction Industry, the Fair Work Act 2009 or the Building and
Construction Industry improvement Act 2005.

[12] In view of the employer’s failure to attend the proceedings, the Panel also recommends that, within
7 days of the date of this decision, the employer advise the Panel and the CFMEU in writing whether or
not it intends to comply with the recommendation contained in the immediately preceding paragraph. The
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Panel notes that, should the employer fail to provide such advice to the Panel and the CFMEU, it is the

expressed intention of the CFMEU to institute legal proceedings against the employer alleging breaches of
the Agreement. The Panel has no view as to possible outcome of such proceedings. However, the Panel
has previously expressed the view that “it is not in the interest of either the employer or its employees for
these matters to be litigated when the opportunity exists for any outstanding issues to be resolved by
discussion between the employer and the CFMEU”. 1t would also point out that, should the CFMEU
successfully prosecute such proceedings, the employer runs the risk of incurring not only a liability for
payment of underpayments but also substantial fines. The Panel also reiterates that, should discussions
between the CFMEU and the employer occur, the Panel is prepared for one or more of its members to be

made available to assist.
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