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[1] This statement relates to a dispute notified by the Construction, Forestry, Mining and Energy
Union (“the CFMEU”) concerning alleged breaches by Kane Constructions Pty Ltd (“the employer™)
of the Victorian Code of Practice for the Building and Construction Industry (“the Code of Practice™).

[2] The CFMEU and the employer are parties to the Kane Constructions Pty Ltd and the CFMEU
Building and Construction Indusiry Enterprise Agreement 2008-2011 (“the Agreement”) [Agreement
ID: AC317397]. There does not appear to be any dispute that the Agreement applies to work
performed by the employer and its employees at the Dandenong Hospital Emergency Department

Project (“the project”)

[3] Clause 10 of the Agreement sets out the procedure for dealing with work related grievances. In

particular, Clause 10.2 provides as follows:



In the event of any work related grievance arising between the Company and an employee or
employees, the matter shall be dealt with in the following manner:

a. The matter shall be first submitted by the employee/s or his/her employee representative
or other representative to the site foreperson, supervisor or the other appropriate site
representative of the Company, and if not settled, to a more senior Company representative.

b. Alternatively, the Company may submit an issue to the employee/s who may seek the
assistance and involvement of the employee representative or other representative.

e Work shall continue without interruption from industrial stoppages, bans and/or
limitations while these procedures are being followed. The pre-dispute status quo shall prevail
while the matter is being dealt with in accordance with this procedure.

d. If still not resolved, there may be discussions between the relevant Union official (if
requested by the employee/s), or other representative of the employee, and senior Company
representative.

e. The relevant union official commits to make him/herself available to be involved at any
stage of the procedure as required, or in respect of any potential dispute.

7 Should the matter remain unresolved either of the parties or their representative shall
refer the dispute at first instance to the Victorian Building Industry Disputes Panel (which shall
deal with the dispute in accordance with the Panel Charter.

g FEither party may, within 14 days of a decision of the Panel, refer that decision to the
Australian Industrial Relations Commission (AIRC) for review. The AIRC may exercise its
conciliation and/or arbitration powers in such review.

[4] The CFMEU does not claim that the employer has failed to comply with the terms of the
Agreement in respect to the employment of its own employees at the project. Rather, the CFMEU
alleges that some unidentified sub-contractors working on the site have not, in relation to their
employees, been meeting their obligations and responsibilities, either pursuant to the relevant award or
relevant agreements. We note that the CFMEU’s allegations in this respect lacked detail and that the
CFMEU did not provide any specific examples of such breaches. We also note that the CFMEU has
not notified either to this Panel or to Fair Work Australia any dispute between it and any particular

sub-contractor about such alleged breaches.

[S] In the matter before the Panel, the CFMEU’s claim against the employer is that the latter is in
breach of its obligations under the Code of Practice in that it has failed to ensure that sub-contractors
are complying with their award and/or agreement obligations. Assuming for the purposes of this

matter that the claim constitutes a work related grievance within the meaning of Clause 10.2 of the



Agreement, on the basis of the material presently before the Panel, we cannot be satisfied that
procedures prescribed by that clause have been followed. It appears that the matter has been raised at
a site level. However, there is no evidence to support a contention that the matter, not having been

resolved at the site level, has been raised with a more senior representative of the employer.

[6] Further, the Panel has serious doubts as to its authority to deal with allegations of breach of the
Code of Practice. The Code of Practice is a document signed on behalf of the Victorian Government
and various employer organisations and associations. The CFMEU is not a signatory to the document.
According to the Foreword to the document, the Code of Practice “clearly sets out the minimum
standards that the Victorian Government upholds and, in turn, requires to be upheld by those seeking
government business”. Similarly, in Clause 2.1 — Objectives, it is stated that the Code of Practice
“prescribes minimum standards of acceptable practice for the industry in its dealings with government

and by government agencies in their procurement practices”.

7] The Industrial Relations Principles, which form part of the Code of Practice, clearly require
that employers, amongst others, are obliged to comply with the provisions of applicable federal
awards, registered enterprise bargaining agreements and industrial agreements between unions and
employer organisations. The Panel also considers that it is at least within the spirit of the Code of
Practice that principal contractors on State Government funded projects are morally obliged to ensure,
as far as they are able, that sub-contractors working on those projects comply not only with the terms

of the Code of Practice but also with the terms of any applicable awards and/or agreements.

[8]  However, compliance with the Code of Practice as such is not a matter for the Panel.
Responsibility for the implementation of the Code of Practice and the monitoring of its implementation
is clearly imposed upon the State Government and/or its relevant agencies. Where failure to comply is
constituted by a failure to comply with the terms of a relevant award and/or agreement, the latter
failure may well give rise to a dispute of the nature that falls within the purview of the Panel pursuant
to applicable dispute settling procedures. But the Panel’s jurisdiction would be limited to dealing with
the dispute about failure to comply with award or agreement obligations, not with any alleged failure

to comply with the Code of Practice.

9] Reference was made during the course of the hearing to the following documents:

e Attachment D — Construction Supplier Register — Industrial Self-Assessment Checklist, and



e Attachment E — Construction Supplier Register — Industrial Relations (IR) Management

Criteria — Guidance Note.

[10] The CFMEU appeared to be suggesting that, in some way, these documents imposed an
obligation upon the employer to ensure that subcontractors at the project were complying with

appropriate award/agreement obligations.

[11]  The Construction Supplier Register (“the CSR”) forms part of a pre-qualification scheme for
building and construction industry consultants and contractors. It is a list of qualified consultants or
contractors who have been assessed and deemed suitable to be considered for projects at varying
levels. The documents referred to in paragraph [9] above are attachments to the pro-forma application
for inclusion on the CSR. Attachment D is a document that must be completed so that an applicant can
be considered for pre-qualification with the CSR. Section 5 of the Industrial Relations Self
Assessment Checklist requires an applicant to indicate whether or not it has a procedure that provides
an outline of the measures that the applicant will take to select subcontractors who comply with
industrial relations laws and employment obligations, how the applicant’s dealings with subcontractors
and other contractors are to be managed and how the applicant will monitor and assess ongoing
subcontractor compliance with industrial relations requirements. The Guidance Note contained in
Attachment E states that a response to this requirement might indicate that the applicant’s approach to
selection of sub-contractors who comply with industrial relations laws and obligations may be
included in that applicant’s industrial relations policy, e.g. by a requirement that subcontractors
provide documentation similar to this pre-qualification requirement. The guidance note further states
that it would be expected that the applicant can demonstrate effective industrial relations management

of sub-contractors.

[12] However, once an applicant achieves pre-qualification and appears on the CSR as a pre-
qualified contractor, there appears to be no provision for monitoring that contractor’s continued
compliance with the pre-qualification conditions. Certainly, in the Panel’s view, the Panel has no
authority in that area. Rather, it appears that relevant Government Departments who are in effect the
clients of those contractors have an on-going obligation to monitor the performance of those
contractors and apply such sanctions as may be available to them to remedy any non-compliance with

pre-qualification conditions.



[11]

In the circumstances, the Panel, therefore, recommends in relation to this particular matter, as

follows:

o~

The CFMEU should raise its concerns with the employer’s senior management. In doing
50, it should be in a position to provide the employer with specific details of any of its
allegations that sub-contractors are failing to comply with their award/agreement
obligations on the site and with an authority from any employee so affected for the CFMEU
to raise such an allegation.

Insofar as the CFMEU’s concerns are not then satisfied, it should follow the appropriate
dispute settling procedures set out in the relevant award/agreements, resulting if necessary
in the notification of a dispute between it and the particular employer of the employee(s)
concerned to the appropriate authority, be it this Panel or some other authority.

Where the CFMEU is seeking compliance with the Code of Practice as such, it should raise
its concerns directly with the appropriate authority within the State Government.

Where the CFMEU is seeking compliance with relevant pre-qualification conditions
applying to an employer, it should raise its concerns directly with the appropriate

Department within the State Government.
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