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This matter relates to a notification by the CFMEU following the receipt of a letter advising that
Kane Construction proposed to work on a number of RDOs falling with in the agreed Easter

Break. The matter was heard on Thursday 5 April 2007.

Following initial submissions including reference to correspondence between the parties, the

matter was adjourned into Conference with the Chairman of the Panel.

The initial issue between the parties was resolved in the Conference however, the parties requested
that the Panel should issue its findings in the matter so that principal differences in the
submissions put by the CFMEU and the MBAV could be discussed between the negotiating
parties at a meeting already set down for Thursday April 19, 2007.
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The Panel has giveh due consideration to all aspects raised in this dispute and finds as follows:-

J The correspondence from Kane Constructions to the CFMEU of the 23" March 2007
describes the works programmed only as “Plasterwork” and clearly did not include the
detail required by the EBA at clause 34.5.4(b).

. That the correspondence from the CFMEU to Kane Constructions of the 2™ April 2007
denying the notification to work was not in accordance with the EBA as the Union’s
permission to perform work on the RDOs is not required.

° That any notification to work on scheduled RDO’s must be consistent with clause
34.5.4 — RDO Schedule which states:

“Work may take place on a scheduled RDO or any substituted day where it is required by
the Company and such work is necessary to allow other employees to be employed
productively to carry out out-of-hours maintenance or because of unforeseen delays to a
particular project or a section of it for other reasons arising from unforeseen or emergency

circumstances on a project Such circumstances would include the followmg excessive
periods of inclement weather, matters not necessarily the fault of the employer which has
led to the project being delayed or behind schedule, the requirement to meet the principal’s
work program and unexpected delays in the project due to scheduling of other works or
supply of materials, or work that cannot be performed on other days because of municipal
council restrictions, or other relevant laws or regulations ...” |

Further it states:

«,.. Disputes over the application of this clause will be dealt with in accordance with the
disputes settlement procedure set out in clause 10 of this Agreement. If a dispute is
notified within 24 hours of the provision of the written notice required by (i) hereof, then |
work is not to take place on the scheduled RDO until the dispute is heard and determined.”



It is the Panel’s view that clause 34.5.4 must be read in totality and it appears to flow logically on
the following basis.

1. An agreement has been reached between the EBA parties that certain days will be non
working days consistent with the RDO scheduled which is in Appendix J.

2. The parties then provide for a process, should the employer wish to work on these days
and subclause 34.5.4(b) specifically details grounds and circumstances by which the employer
should be able to work.

3. Should these circumstances exist then the employer party must notify the Union 5 days
prior to the scheduled RDO. They must consult the employees and the employee who agrees to
work; must work on the said day. There are further provisions going to unreasonableness and as
to when the RDO would be taken and the payment for the RDO and the limitation of only working
2 scheduled RDO:s in a 6 week period.

4. The subclause then provides for any dispute over the application of this clause to be dealt
with under the dispute settlement procedure and the maintenance of the status quo if the dispute is
notified within 24 hours. '

It is the Panel’s view that one of the significant issues that may be in dispute in such cases is the
question of the necessity to perform or reason to perform any of the tasks which are detailed in the
first paragraph of clause 34.5.4(b). In saying this, the Panel is not suggesting that the Union has
iny power of veto or right to refuse to perform the work but certainly the Panel believes that the
clause requires the Union to be advised in writing of what the work performed entails and the
reason why the work should be performed on the already agreed non working day.

Any dispute as to the facts in the matter must be dealt with in accordance with clause 10 of the
Agreement. '

A further issue is the question of what constitutes the 5 days. Isit5 working days or 5 calendar

days? In the dispute in question the Panel outlined to the parties Award issues where the 5 days
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had represented either of the above interpretations. In this particular case of the 8 workers
| required only 1 worker’s employer had written to the Union. The other 2 employers had failed to
do so and given that it was 1:30 pm on Thursday 5% April (Easter Thursday) and that the work
was to be performed on the next Thursday 12 April, 5 calendar days were available but not 5
working days because all of the days in the 7 day period were either public holidays, weekend
days or RDOs, hence there needs to be some further consideration as how the 5 days need to be
applied. Is it 5 clear days excluding weekends, public holidays and RDOs?

A further complication in the matter before the Panel, was that the Union did not notify a dispute
within the 24 hour period of the first letter being received on March 23, 2007. - '

As earlier indicated, this decision and its findings will be subject to discussion at the meeting set
down on Thursday 19 April 2007.
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BiLL Davis PETER KNIGHT
CHAIRMAN

- . hY
184
DATED THIS /7 DAYOF 2007



Y

| VBIDP
VICTORIAN BUILDING INDUSTRY
DISPUTES PANEL

CHAIRMAN: BOB MERRIMAN
CONSTRUCTION INDUSTRY HOUSE

26 QUEENSBERRY STREET

. CARLTON SOUTH VIC 3053

TEL: (03) 9639 1322 FAX: (03) 9639 2490

FACSIMILE TRANSMISSION
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From: Bob Merriman, AChairmén

Date: Monday, 30 April 2007
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Gentlemen,

At our meeting on 19 April, 2007, we examined the Panel’s decision of 17 April

2007 concerning the working on scheduled RDOs, the background to the provision -
was discussed in detail. “

The understanding reached endorsed that the 5 days was to be applied as 5 working

days and there remained different views as to what should be contained in the letter to
the Union.

The background discussion highlighted the significant involvement of the former
Commission, Vice President Iain Ross. It was suggested that I should contact Iain on
this point.



On 23 March 2007, I discussed the issue with Iain Ross and he was most definite that
he would expect such a letter to inform the Union of the type of work and the reason
that it needed to be performed on the RDO or RDOs. I indicated to him the practical
situation and difficulty that some employers (sub-contractors) would have in meeting
this requirement. His view was that if necessary they could be assisted by the
principal contractor but the letter would need to come from the actual employer.

In view of this clear advice the Panel does not intend to amend its decision on April
17.

I again thank you for your co-operation.

Regards,
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BoB MERRIMAN
CHAIRMAN



