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DECISION

DECISION OF THE PANEL

The decision of the Panel is that the employee in question is entitled to be paid
travelling time at the appropriate rate for the time taken travelling to and from the

construction site beyond a 50 kilometre radius of that site.
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REASONS FOR DECISION

[1] On 29 August 2013, the Construction Forestry Mining and Energy Union (“the
CFMEU”) notified a dispute between it and Mammoet Pty Ltd (“Mammoet”)
regarding the rates payable to riggers involved in the setting up and derigging of
mobile cranes and the appropriate rate of travel allowance payable to employees

employed on the construction of the Mt Mercer wind farm.

[2] The relevant enterprise bargaining agreement is the Mammoet Wind Pty Ltd
and the CFMEU Mobile Crane Hiring Industry Enterprise Agreement 2011-2015
(“the Agreement”) [Agreement ID: AE899732; Print No:PR533831]. The CFMEU

and Mammoet are parties to the Agreement.

[3] The matter was the subject of a conference before the Panel on 11 September
2013. Discussions between the parties that followed that conference apparently led to
substantial agreement being reached in respect to the first issue, i.e. the appropriate
rate of pay for riggers employed on the setting up and derigging of mobile cranes.
When the matter came on for hearing before the Panel on 20 November 2013, there
was still an outstanding issue in respect to the payment of back pay for such
employees but the assistance of the Panel was not required at that time in relation to
that issue. This decision is, therefore, solely concerned with the issue of the

appropriate rate of travel allowance payable to one particular employee.

[4] Clause 24.1 of the Agreement is headed “Fares and Travel Allowances” and

provides as follows:

In lieu of the basic daily excess fares and travel pattern allowance prescribed
by clause 14 of the Award, a payment per day shall be made for each day
worked (including RDO's). Payments shall be as follows:

Payments shall be as follows:

« 1/3/11 $32.35 per day
» 1/3/12 $33.95 per day
* 1/3/13 835.65 per day
* 1/3/14 837.45 per day
* 1/3/15 839.30 per day

Payment shall all so be made each time an employee is recalled after leaving
the worksite to resume work on overtime or a call out situation.



The cost of road tolls will be reimbursed for those employees who are required
by their employer to use their own vehicle during working hours, but not for
travel to and from their home residence to their allocated usual
workplace/crane yard.

It is understood that in some circumstances some additional arrangement for
inter yard/depot travel (e.g. Melbourne to Geelong etc) shall be negotiated by
the consultative committee and union official at the yard concerned.

This payment shall in no way limit or be construed as a payment in
substitution for any other entitlement arising under clause 14 of the award.
employees (sic) directed by the company to report directly to their first work
site (other than the employers own crane yard (where the employee is usually
located) in their own vehicle shall be paid the same travelling time as the
crane company charges its client, and/or is shown on the work docket. This
shall not affect the fares and travel allowance payment entitled as defined in
this clause of this agreement or any excess car kilometer allowance as defined
in the award.

[5] By virtue of Clause 6 of the Agreement, the “award” referred to in Clause
24.1 1s the Mobile Crane Hiring Award 2010 (“the Award”).

[6] Clause 14.3(d) of the Award is headed “Car Allowance” and provides as
follows:

(i) An employee directed by an employer to use a private vehicle during
working time will be paid 30.76 per kilometre measured to and from
respective sites, in addition to payment for the time travelling at the
appropriate ordinary time or overtime rate.

(ii)  Provided the time spent travelling from home to the initial work site
and travelling from the final work site to home on any day will not be
paid unless the employee travels beyond a radius of 50 kilometres from
the employer’s depot. An employee travelling beyond the 50 kilometre
radius on any day will be paid travelling time at the appropriate rate
Jor the time taken travelling to and from the site to the 50 kilometre
radius line.

[7] The employee in question lives in Bacchus Marsh which is within a 50
kilometre radius of Melbourne. He has been employed by Mammoet at the Mt
Mercer wind farm for in excess of 80 days. On each working day, the employee
travels in his own motor vehicle approximately 85 kilometres each way from his
home to the work site, a total of approximately 170 kilometres. Upon arrival at the
site, he parks his motor vehicle in the employee parking area, walks to the main office

complex, signs on and then travels by employer owned vehicle to what is known as



the “North Compound”. Following a pre-start meeting at the North Compound, he

travels by employer owned vehicle to his designated work are for that day.

[8] The CFMEU contends that the employee is entitled to payment of a car
allowance in accordance with Clause 14.3(d)(ii) of the Award as incorporated into the
Agreement. Mammoet contends that, if Clause 14.3(d) is read as a whole, Clause
14.3(d)(ii) does not apply in the circumstances of the case. It contends that Clause
14.3(d)(ii) of the Award is subject to Clause 14.3(d)(i) and only applies in

circumstance where the employee is directed by the employer to use a private vehicle.

[9] The approach to the construction of an industrial instrument such as the
Agreement is well settled. The language of the instrument is to be understood in light
of the industrial context and purpose. [Amcor Limited v Construction, Forestry,
Mining and Energy Union (“Amcor”) (2005) 222 CLR 241, (Gleeson CJ and McHugh
J) at [2]] Consideration of context requires regard to the text of the clause, the text
and operation of the agreement as a whole and by reference to other particular
provisions and the legislative background of the agreement. [Amcor, (Gummow,
Hayne and Hayden JJ) at [30]]. This approach to the construction of industrial
instruments was affirmed by a Full Court of the Federal Court of Australia as recently
as 23 November 2013 in Australian Nursing and Midwifery Federation v Eastern
Health [[2013] FCAFC 137 at para [11] and [19] (Marshall, Tracey and Bromberg
IN].

[10] The following passage from the judgement of Madgwick J in Kucks v CSR
Limited (1996) 66 IR 182, at 184 (“Kucks”) provides further guidance in relation to

these principles of construction.

It is trite that narrow or pedantic approaches to the interpretation of an award
are misplaced. The search is for the meaning intended by the framer(s) of the
document, bearing in mind that such framer(s) were likely of a practical bent
of mind: they may well have been more concerned with an expression and
intention in ways likely to have been understood in the context of the relevant
industry and industrial relations environment than with legal niceties or
Jargon. Thus, for example, it is justifiable to read the award to give effect to
its evident purposes, having regard to such context, despite near
inconsistencies or infelicities of expression which might tend to some other
reading. Any meanings which avoid inconvenient or injustice may reasonably
be strained. For reasons such as these, expressions which have been held in
the case of other instruments to have been used to mean particular things may
sensibly and properly be held to mean something else in the document at hand.
But the task remains one of interpreting a document produced by another or



others. A Court is not free to give effect to some anteriorly derived notion of
what would be fair or just, regardless of what has been written into the award.
Deciding what an existing award means is a process quite different from
deciding, as an arbitral body does, what might fairly be put into an award,
So, for example, ordinarily or well-understood words are in general to be
accorded their ordinary or usual meaning.

[11] Mammoet’s contention that Clause 14.3(d)(ii) only applies where the
employer has directed an employee to use a private vehicle is untenable. The
expression used in Clause 14.3(d)(i) involves a direction to use a private vehicle
“during working time”. Clause 14.3(d)(ii) is concerned with time spent travelling to
and from work outside of working hours. Each paragraph of Clause 14.3(d) is
intended to serve a different purpose. Despite the use of the word “provided” at the

start of paragraph (ii), that paragraph stands alone.

[12]  The use of the expression “provided that” has for more than a century been
disparaged by good drafters (see George Coode, On Legislative Expression 1843
referred to in Statutory Interpretation in Australia (6™ ed.) (2006)). In Minister of
State for the Army v Dalziel (1944) 68 CLR 261, at 274-5, Latham CJ stated:

As a general rule a proviso should not be interpreted as if it were a
substantive provision independent of the provisions to which it is a proviso.
Speaking generally, a proviso is a provision which is "dependent on the main
enactment” and not an "independent enacting clause": Cf. R. v. Dibdin (1910)
P51 at 125. But though a provision framed as a proviso ought to be drafted
and generally should be construed only as such, a consideration of both the
main and the subsidiary provisions of an enactment may show that the proviso
contains matter which is really "in substance a fresh enactment, adding to and
not merely qualifying that which goes before” (Rhondda Urban District
Council v. Taff Vale Railway Co. (1909) AC 253 at 258).

[13] In other words, Clause 14.3(d)(ii) may have been inserted out of an abundance
of caution to make it perfectly clear that it is not to apply in certain circumstances or
to certain persons when there is little doubt that it would not have done so anyway. In
this case, in the context in which it appears, it is apparent that the proviso is only
intended to be declaratory of the intention of Clause 14.3(d)(ii) (see Bretherton v
United Kingdom Totalisator Co Ltd [1945] KB 555, at 561). That intention is to
compensate to an employee for travelling time when using a private vehicle to travel
from home to the initial work site where that employee travels beyond a radius of 50

kilometres from the employer’s depot.



[14]  The next question is what is the “employer’s depot’ in the circumstances of
this matter. The Macquarie Dictionary [Sixth Edition (2013), p.401] defines a
“depot” as meaning a “depository, storehouse; a place where buses, trams, trucks, etc
are kept when they are not in service”. The Shorter Oxford English Dictionary [1978,
Volume 1, p. 523] defines a “depor” as meaning a “place where goods are deposited

or stored”.

[15] Clause 4.1 of the Award states that the

“award covers employers throughout Australia engaged in the mobile crane
hire industry and their employees in the classifications within Schedule B —
Classification Structure to the exclusion of any other modern award”.

[16] Clause 4.10 states that

“[flor the purpose of clause 4.1, mobile crane hire industry means the service
industry involving the hiring of mobile cranes, mobile elevated work platforms
and like equipment and operating personnel to clients whose requirements
include but are not limited to the provision and service of materials handling
equipment, lifting and machinery movement -equipment, earthmoving and
construction plant hire and civil contracting, plant and mobile units for
quarrying and mining projects, dig load and haul projects. Hiring can be on
an hour by hour, day by day, or contract basis depending on the nature of the
task”.

[17]  In the context in which the word is used in the Award, “depof’ means the
place at which the employer’s mobile cranes and associated equipment are stored
when not in use. This would not ordinarily be the place at which the mobile cranes
are being used and, in this case, contrary to the employer’s submission, it is not the
construction site itself. There is evidence that the employer has leased a “paddock”
on a farm outside of Ballarat where it keeps spare parts. There is no suggestion that

the mobile cranes are stored there when not in use.

[18]  There is, in fact, no material before the Panel which would allow it to clearly
identify the location of Mammoet’s depot. In the absence of such material, applying a
literal approach to the interpretation of Clause 14.3(d)(ii) would result in that clause
having no application in this case. However, to paraphrase the High Court in Project
Blue Sky Inc v Australian Broadcasting Authority [(1988) 194 CLR 355 at 384 per
McHugh, Gummow, Kirby and Hayne JJ], the duty of the Panel is to give the words



of a provision in an industrial instrument the meaning that the makers of that
instrument intended them to have and the context of the words, the consequences of a
literal or grammatical construction, the purpose of the industrial instrument may
require the words to be read in a way that does not correspond with the literal or

grammatical meaning.

[19]  On the other hand, as was said by Madgwick J in Kucks, it is “justifiable to
read an award to give effect to its evident purposes, having regard to [the context of
the relevant industry and industrial relations environment], despite near
inconsistencies or infelicities of expression which might tend to some other reading”.
This purposive approach is to be applied by identifying the purpose of the award
provision, i.e. the mischief with which it was intended to deal, and by adopting an

interpretation of the words that is consistent with that purpose.

[20]  There is no evidence before the Panel which would allow it to conclude that
the employer has a “depor” within 50 kilometres of the construction site. The purpose
of Clause 14.3(d)(ii) is to compensate an employee for the time it takes to travel a
lengthy distance to work. That is the mischief with which the provision is intended to
deal. Adopting an interpretation which is consistent with that purpose, the Panel is of
the view that the employee in question is entitled to be paid travelling time at the
appropriate rate for the time taken travelling to and from the construction site beyond

a 50 kilometre radius of that site.
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