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DECISION

[1] On 1 December 2011, the Construction Forestry Mining and Energy Union (“the CFMEU”)
f\.‘otiﬁed a dispute between it, the Automotive, Food, Metals, Engineering, Printing and Kindred Industries
Union ("the AMWU”), the Communications, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Services Union of Australia — Electrical Division (“the CEPU-ED”) and the
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services
Union of Australia — Plumbing Division (“CEPU-PD”) (“the unions™) on the one hand and Baulderstone
Pty Ltd and UGL Infrastructure Pty Ltd (“the employers™) on the other hand concerning the application of
Clause 13 — Meal Allowance in the Baulderstone and UGL (ETP-TUP Construction) Enterprise
Agreement 2010 [Agreement ID: AE879531; Print No: PR999933] (“the Agreement™).

2] The matter was heard by the Panel on 7 December 2011.



3] The Agreement is a greenfields agreement applying to work performed at the Eastern Treatment
Plant Tertiary Upgrade Project undertaken by the employers as a joint venture at the Eastern Treatment
Plant Site at Bangholme, Victoria.

4] Clause 13 of the Agreement provides as follows:

13. Meal Allowance

13.1  An employee required to work overtime for a least one and a half hours after working
ordinary hours shall be paid by the relevant Employer an amount of $11.90 to meet the
cost of a meal. The meal allowance will increase to $12.50 from the first full pay period
after 1 July 2011.

13.2  Provided that this clause shall not apply to an employee who is provided with reasonable
7~ board and lodging who is receiving a living away from home allowance as provided for
, in this Agreement and is provided with a suitable meal.

13.3.  An employee shall be entitled to be paid the meal allowance for each meal after the
completion of each four hours from the commencement of overtime.

5] Clause 7.1.1 of the Agreement provides that the “ordinary hours of work are 36 hours per week”
and Clause 7.3.1 provides that the “ordinary working hours shall be worked in a 10-day/2-week cycle,
Monday to Friday inclusive, with eight hours worked for each of nine days, and with 0.8 of an hour on
each of those days accruing towards an RDO on the tenth day”. Clause 9 of the Agreement provides for
payment at specified rates for overtime worked Monday to Friday, Saturday, Sunday and on public
holidays. It appears that, on a proper construction of Clause 9 of the Agreement when read in conjunction
with Clause 7, overtime is constituted by work performed beyond ordinary time of work Monday to

f\Friday and/or any work performed on a Saturday, Sunday and/or public holiday.

[6]  The unions contend that as all work performed on a Saturday is overtime, pursuant to Clause 13.3
of the Agreement, the-meal allowance is payable once an employee has completed four hours of work on
a Saturday. The employers, on the other hand, contend that Clause 13.3 must be read in conjunction with
Clause 13.1, that Clause 13.3 only operates when the working of overtime immediately follows the

working of ordinary hours and that the meal allowance is not payable in respect to overtime worked upon
a Saturday.

[71  The Panel has now on a number of occasions referred to the fact that the approach to the
construction of an industrial instrument such as the Agreement is well settled. The language of the
agreement is to be understood in light of the industrial context and purpose. [Amcor Limited v
Construction, Forestry, Mining and Energy Union (“Amcor”) (2005) 222 CLR 241, (Gleeson CJ and
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McHugh J) at [2]] Consideration of context requires regard to the text of the clause, the text and

operation of the agreement as a whole and by reference to other particular provisions and the legislative

background of the agreement. [Amcor, (Gummow, Hayne and Hayden JJ) at [30]].

(81

Further guidance is to be obtained from the judgement of Madgwick J in Kucks v CSR Limited

(1996) 66 IR 182, at 184 (“Kucks) where His Honour said the following in relation to these principles of

construction.

1

1t is trite that narrow or pedantic approaches to the interpretation of an award are misplaced. The
search is for the meaning intended by the framer(s) of the document, bearing in mind that such
Jramer(s) were likely of a practical bent of mind: they may well have been more concerned with
an expression and intention in ways likely to have been understood in the context of the relevant
industry and industrial relations environment than with legal niceties or jargon. Thus, Jor
example, it is justifiable to read the award to give effect to its evident purposes, having regard to
such context, despite near inconsistencies or infelicities of expression which might tend to some
other reading. Any meanings which avoid inconvenient or injustice may reasonably be strained.
For reasons such as these, expressions which have been held in the case of other instruments to
have been used to mean particular things may sensibly and properly be held to mean something
else in the document at hand. But the task remains one of interpreting a document produced by
another or others. A Court is not free to give effect to some anteriorly derived notion of what
would be fair or just, regardless of what has been written into the award. Deciding what an
existing award means is a process quite different from deciding, as an arbitral body does, what
might fairly be put into an award. So, for example, ordinarily or well-understood words are in
general to be accorded their ordinary or usual meaning.

More recently, Gray J in Health Services Union v Ballarat Health Services [[2011] FCA 1256 (4

November 2011)] addressed at paragraph 77 what he called “the common understanding argument” in the

following terms:

An industrial instrument that has a consensual basis, such as an agreement negotiated between a
trade union and an employer, is in that sense subject to the normal rule that the subjective
understandings or intentions of the parties at the time they entered into the agreement cannot be
used thereafier to aid in the construction of the terms of the agreement. Similarly, the conduct of
the parties subsequent to the making of the agreement cannot be used as a guide to the
construction of its terms. There have been cases in which it has been held that a common
understanding of a term used in an industrial agreement can be used to aid in the interpretation of
that term. In those cases, the parties to such agreements have acted on a common understanding
as to the meaning of terms in those agreements, and the terms have been repeated in successive
instruments, so that it can be said that the parties have entered into the successive agreements on
the basis of their common understanding of those terms. Care is needed in approaching any
suggestion of a common understanding as to terms used. In the first place, there must be positive
evidence of a common understanding. Ordinarily, a failure to advance an argument as to-the
effect of a particular provision will not constitute such evidence. A failure to advance an
argument is consistent with inadvertence, and common inadvertence is not common
understanding.



[10] In the Panel’s view, the terms of Clause 13 are not materially different to meal allowance
provisions contained in awards and agreements generally applying to both building and construction sites
and mixed metal sites. The Panel recognises that care must be taken in concluding that there is a common
understanding as to the meaning and effect of a provision such as Clause 13. However, it is equally
cognisant of the fact that a “black letter” approach to the construction of industrial agreements is
impractical and lacking in commonsense. There is nothing before the Panel which would suggest that it
was the intention of the parties to the Agreement that the meal allowance provision in this Agreement
should be construed in any way other that the way is has been construed and applied in a myriad of other

similar industrial instruments.

r\lll] The Panel therefore determines that the expression “from the commencement of overtime” is to be
properly construed as meaning “from the commencement of overtime that is worked immediately
following the working of ordinary time” and that the meal allowance is not payable in respect to overtime
worked upon a Saturday.

St —

N
SIMON WILLIAMS DANIEL HODGES RALPH EDWARDS
CHAIRMAN PANEL MEMBER PANEL MEMBER
DATE: 19 DECEMBER 2011



