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On Friday 14 September 2007 at around 1:30 pm the Panel was notified of a dispute by the
CFMEU regarding the application of Clause 34 (Rostered Day Off) of the Enterprise Bargaining
Agreement-Egan Plant Hire and the Union.

The dispute centred around the requirement by the Company for work to be performed on the

Rostered Day Off being Monday 17 September, 2007.

A conference took place at the Panel’s premises at approximately 3:00 pm and the matter was
resolved on the basis that the parties would comply with their Agreement and therefore the

Company were not able to offer their employees work on that day.

The Panel sees this matter as a very important issue and therefore this decision reflects the Panel’s

reason and approach in such matters.
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There is no argument that the Company and the Union have a Certified Agreement which contains
within it a calendar of working days incorporating dates on which the “rostered day off” will
occur. The Agreement also provides a methodology whereby flexibility can be applied to such
rostered days off.

Clause 34.5.4 is the relevant Clause and in recent' times the Panel has been required to examine
this clause in detail and that process involved a Conference with the negotiating parties to the
original EBA 2005-2008 and with their consent a discussion occurred with the person who drafted
the original clause to ascertain its proper application. \

Following this further consultation with the former Vice-President of the Australian Industrial
Relations Commission, Iain Ross who drafted the specific clause, the Panel issued a decision
which outlined the process to be followed. Following that decision the MBAYV, issued the
following advice to its members.

“Following the Disputes Panel’s reasoning, any employer requiring work to be performed
on a Scheduled RDO under EBA 2005-2008 would:

e Ensure that the requirements set out for working on a scheduled RDO
under clause 34.5.4(b) exist; '

e Consult with effected employees

e Notify the CFMEU in writing at least 5 working days prior to the scheduled
RDO of the Company’s requirement to work on the RDO — including the
type of work to be performed by the Company and the reason/s why such
work is to be carried out consistent with clause 34.5.4(b)

e Work the scheduled RDO.

[Note each employer needs to notify, it is not sufficient for the head contractor to notify on

behalf of the said project.]
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If the CFMEU disputes the Company’s ability to work on the scheduled RDO, it can notify
the Disputes Panel of the dispute. Where the dispute is notified within 24 hours of the
provision of the Company’s written notification — the matter is to be determined prior to
work being performed on the scheduled RDO. Provided the Company is able to
demonstrate that it has complied with Clause 34.5.4(b), the Disputes Panel will confirm the
employer’s right to work on the scheduled RDO in question.”

It is against this background that the Panel on Friday 14 September, 2007 resolved the dispute
notification regarding Egan Plant Hire ensuring that the parties’ obligations under their EBA were
observed. Given the facts in this matter, to meet their obligations, Egan were unable to offer work

to their employees on this particular day, September 17, 2007.
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