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On February 2™, 2006 the Union and Contractor management presented argument relating to the status of
a group of employees employed by 2 Deadly Cleaners involved in “final cleaning” of refurbished whole
floors for the Office of Housing. The employees concerned are engaged to undertake the work by way of a
"Public Tenant Employment Program” (PTEP) and according to the Union are being paid under the terms of
the Building Services (Victoria) Award, which in their submissions is incorrect.

They (the Union) contend that the employees concerned are working on an operational building site, in
the company of building workers and are properly embraced by the scope of the Union (CFMEU) rules and
consequently the terms and conditions of the National Building Trades Construction Award 2000.

This contention is supported by the following;
The workers have been inducted onto the site
They use the common site amenities including first-aid.

They work under the control of site management on a work program and specified requirements
The work is confined to the Arrow contract.

In addition the Union stated that the principal contractor Arrow International was party to an Enterprise
Bargaining Agreement 2002-2005 which incorporates the terms of the V.B.I.A

For these reasons and having regard for industry custom and practice the Union contended that the
affected employees should be in receipt of all the rates of pay and conditions currently being provided to
other building employees engaged on the project.

Management submitted that whilst they (the project manager) oversee all activities on the project no
direction is given regarding specific rates of pay and other entitlements other than public liability, workers
compensation and superannuation. Management further stated that the contracted value of the cleaning
work was consistent with industry norms and a fixed price.

In addition Management stated that the work to be carried out by 2 Deadly Cleaners could have been

undertaken within the terms of the Building Services (Victoria) Award and acknowledged that “final
cleaning” was taking place whilst construction was being performed.
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Members of the Panel inspected the work at Napier Street with the parties.

By invitation, representatives of the Office of Housing were present at the Hearing. A comprehensive
description of the work performed was given, including an outline of the operations of the “Public Tenant
Employment Program” being initiated on Office of Housing projects.

In so doing, an independent report was tabled, prepared by Mr Michael Felle (an experienced and

respected industry Practitioner) who investigated the appropriateness of the employment arrangements for
the work in question.

In his report Mr Felle concluded in the following terms

e The work being performed is being undertaken on a building site

» The work is Labourer work under the classification provisions of the National Building and
Construction Industry Awards 2000

* By virtue of Arrow being party to a Certified Agreement that incorporates the VBIA, there are
additional obligations (and entitlements) applicable to Sub-Contractors such as PTEP

He further stated that the N.B.C.I.A was declared a Common Rule Award in Victoria by the A.I.LR.C on the
10" December 2004 (Comm. Whelan P.R. 954156).

The Panel having carefully considered all aspects of this matter and finds as follows.

» The work is being carried out on a building site

» The work being performed by 2 Deadly Cleaners clearly falls within the scope of both the Union
Rules and the National Building and Construction Industry Awards 2000.

e The N.B.C.I.A 2000 was declared a Common Rule Award in Victoria by the A.I.R.C on 10%
December 2004 (PR 954156) with its associated rights and obligations.

 That principal Management (Arrow International) are operating under the Terms & Conditions of
am Enterprise Bargaining Agreement 2000-2005 which in turn incorporates the V.B.I.A which
states

"...Where Sub-Contractors are to be engaged by a party or parties to this

Agreement, it shall be the responsibility of those parties to ensure that the Sub-
Contractors take all reasonable steps to abide by the provisions of this Agreement
that relate to the remuneration, conditions of employment, hours of work or
working conditions of employees...”

The Panel therefore endorses the Union claim that the industry standards relating to rates of pay and
conditions of employment apply to this work subject to this dispute. The Panel relies upon the Common

Rule Award and the EBA 2000 — 2005 applying to this site and the fact that the Arrow International
Agreement incorporates the V.B.I.A.

It is also the Panels view that if this work was performed after the building works were completed and

handed over and clearly subject to a Contract in such terms then the Common Rule Award would not apply
nor would the Arrow EBA apply.
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