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Application of EBA

Clause 18

On March 16. 2006 the Panel heard a Union submission relating to concerns at the manner in
which a Peggy (Ronald Patton) had been retrenched

Following the submission the matter was adjourned until March 21 2006 at which time full and
final submissions by all parties were concluded

At the commencement of the hearing the Chairman advised the parties that the Panel would in
accordance with its Charter, be confining itself to determining whether the correct process in
accordance with Clause 18 of the EBA had been fulfilled by the contractor in retrenching the

individual concernad

In its submission the Union contended that the designated Peggy had been retrenched. not with
standing that the project was only midway through the construction phase. This clearly
contravened custom and practice and had not been undertaken in accordance with clause 18 of

the contractors “Certified Agreement” 2005- 2008 which states in part —




“18. Recruitment & Termination

181 Subject to the terms and conditions of the Award it is agreed that it is the
company’s prerogative to determine the order of selection of emplovyees for
employment or retrenchment.

182  All relevant legistation governing unfair dismissal. discrimination etc. will be
observed:

18.3  Voluntary terminations will be encouraged as a first step:

184  The seniority of employees within classifications experience or skills held will be
considered by the Company in selecting employees for retrenchment:

185 The grievance procedures set out in clause 10 will apply in the event of any

concerns arising regarding retrenchments”

Whilst acknowledging 18 1 and noting 18.2 the Union agreed that the provisions of 18 3 and 18 4
had only been partially complied with by the contractor and as a consequence the contractor had
failed to meet its obligations

Mgt submitted that the only issue requiring adjudication was whether correct processes had
been followed In their submission general industry practice should not be considered when
determining the issue

Mgt stated that consultation had taken place with Union officials and site personnel on various
projects, seniority had been a consideration and voluntary redundancy expressions of interest
had been sought

Having exhausted the process the retrenchment then proceeded

In responding to a Union question Mgt stated that labour hire employees had only been engaged

on the project as a consequence of iliness or authorised absence from the project.




Having considered the broad range of submissions the Panel draws the following conclusions —

» Whilst the certified agreement clearly confers the contractor with the
prerogative to determine the order of selection for refrenchment. such
process remains subject to the terms of the National Building and
Construction Industry Award 2000 This requires a broader consideration
of seniority than appears to have been applied on this occasion because
the classification is labourer and evidence suggests that seniority was only

based on two labourers designated as “Peqay”.

* The Panel is bound to establish whether the relevant provisions of Clause
18 of the Certified Agreement have been properly observed and whether in
turn the provisions of Clause 10 - disputes resolution procedure have
been exercised correctly In exercising this responsibility the Panel must
also consider whether it is proper to consider custom and practice.

* Prior consultation did in fact take place with Union Officials. Volunteers

were also called for

* The Panel also notes that all parties acknowledge the need for a

retrenchment to take place

Given the above the Panel forms the view that the process has in the main been followed
however the aspect of seniority as contained in Clause 18 4 is of concemn. Mr Patton is an

experienced Peggy C W 3 having served for at least 4 years whereas "Michael G” has only



recently performed the task for a short period Mr Patton statement. not refuted, was that he
established the amenities on this job and in fact trained “Michael 3™

Anaother aspect of deep concern is that it is not normal industry practice to retrench 2 Peagy

before the conclusion of the job. This iob has almost 6 months to run.
In considering all of the issues we conclude that due process and practice has not been followed

and we therefore determine that the emplover has not correctly applied Clause 18 of the ERA
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Bob Merriman W.R. Davis P. W. Knigh

Chairman
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