VBIDP

VICTORIAN BUILDING INDUSTRY DISPUTES PANEL

CHAIRMAN: BOB MERRIMAN
CONSTRUCTION INDUSTRY HOUSE
80 DRUMMOND STREET, CARLTON 3053

(enter via Queensberry Street)
TEL: (03) 9639 1322 FAX: (03) 9639 2490

DECISION

064-2006

HOOKER COCKRAM
D.S.T.O RATIONALISATION PROJECT
PORT MELBOURNE

ISSUE RE EMPLOYEES DOCKED FOR 4 HOURS
FOR ATTENDING MEETING FOLLOWING A DEATH IN THE INDUSTRY

FRIDAY 5" MAY 2006

This matter relates to the deducting of four hours pay from employees following @ meeting on
site on April the 7% 2006, to arrange a collection of money for the widow of a worker in the

industry who died as a result of a work place accident.

At the commencement of the hearing, following earlier advice, a representative of the
Australian Building and Construction Commission (A.B.C.C) addressed the Panel seeking to
adjourn the matter until such time as the A.B.C.C has concluded its investigation and issued a
decision as to whether the meeting of April 7™ constituted building industrial action or

otherwise.

The Union objected to the adjournment whilst the management representative Master Builders
Association of Victoria (MBAV) chose not to address the point.

At the conclusion of the A.B.C.C submission the Panel withdrew to consider the submissions.
Subsequently the Panel advised the hearing that it rejected the A.B.C.C request on the basis
that the Panel must act in accordance with the Panels Charter which states in part —



« “The Disputes Panel shall hear and determine all matters referred to it having regard

to the disputes procedure and to the Charter as agreed by the Building Industry

Consultative Council.

In the exercise of its functions, the Disputes Panel shall do such things as are

necessary to ensure:

i) that matters are set down for hearing as soon as expeditiously possible;

ii) that it applies the rules of natural justice and procedural fairness, and compliance
with relevant legislation;

iii) it has regard for the operating arrangements which apply at the project site, the
relevant award, relevant enterprise agreements; and

iv) that the hearing of a matter is concluded as soon as is reasonably possible.

register dispute notification and list and schedule hearings of the Dispute Panel to
ensure that dates for each hearing are set as soon practicable but within 7 days of
receipt of notification (the notification in this matter was received 6 days earlier)

the Disputes Panel will within 48 hours of lodgement of a dispute notification list the
matter for hearing or the matter will lapse (in this matter this occurred).

o The Disputes Panel’s decision will be accepted as final and binding by all the parties

subject to any right of either party to refer the dispute to the Australian Industrial
Relations Commission (AIRC) within 14 days of the Panel’s decision...”

A further significant requirement of the Charter states -

¢ “Nothing in this Agreement empowers the Disputes Panel to determine the payment

of wages for periods during which an employee is engaged in industrial action except
when it is proven that the lost time was due to genuine occu tional health an

safety grounds...”

Following the withdrawal of the ABCC representative(s) the Union outlined their case.



On April 6™ 2006, the job representative with management approval arranged for the area
organiser to be given access to the project on the morning of April 7% 2006 to address
employees.

The job representative handed a pamphlet to management which contained information
relating to the proposed meeting. On that basis the job representative assumed that the
meeting had been approved and hence was authorised.

The meeting followed on from smoko and concluded to 10:05am (a period of twenty minutes
working time). Subsequently management advised that the employees were to be “docked”
for a period of four hours in accordance with Work Place Relations Act.

In their submission the Union referred to media transcript of comments made on April

11t 2006 by Federal Employment and Workplace Relations Minister Kevin Andrews

when he stated in part -

* The law doesn't provide that they can be docked in these circumstances,
there has to be some motivation about industrial action, and surely it's pretty
commonsense that doing a whip-around to raise some money for the family in
this sort of circumstance it is not industrial action...

...the law provides that if it's not an industrially motivated action, then it's not
the

sort of thing that we seek to prevent. What the law is about is stopping
wildcat strikes...

...i's something that could have happened at lunchtime or during a smoko or
before or after work. But the point is that this doesn’t seem to be something
that was industrially motivated, and therefore there’s no issue about their pay
being docked, as I'm advised...

__T'm not sure that it actually has been docked. But if it has, on the advice as
I've received, then it shouldnt have been, and obviously it shouldnt have

been, they should get it bac L

The Union agreed with the Ministers view.



In considering the nature of the meeting the Union strongly submitted that management had
verbally agreed to the conduct of the meeting which conformed with the Workplace Relations
Act Part 9 Division 1 Section 420 — (1) (e) which states -

“(e) action by employees that is authorised or agreed to by the employer of the
employees”

The effect of (e) is that it exempts such action being identified as industrial action.

The Union as a secondary and further submission stated that the Building and Construction
Industry Improvement Act 2005 (BCII ACT) did not apply in this case. The Union claimed that
the BCII ACT did not provide for a 4 hour deduction. This provision is contained in the
Workplace Relations Act and there is no link on this aspect between the two Acts. The Panel
dismisses this argument relying on section 42 of the BCII Act.

In summary, the Union stated that management were fully aware of the meeting, did not
object to its conduct, were aware of its content and by any measure had endorsed it.

In conclusion, the Union stated that the Minister had clearly endorsed the fact that the
meeting was not industrially motivated and should not have attracted a 4 hour payment
deduction.

MBAV on behalf of the contractor referred to 4(i) of the Disputes Panel Charter which states —

“A dispute may be notified to the Disputes Panel before the parties have taken all
reasonable steps to resolve the dispute in accordance with the disputes procedure
inthe enterprise agreement.”

In their submission the MBAV stated that the process had not been exhausted and in those
circumstances the matter was not properly before the Panel as both parties had not consented
to the dispute notification. '



The Union rejected this proposition.

MBAV also submitted that the contractor representatives (present at the hearing) had been
legally advised to say nothing as a consequence of the A.B.C.C investigation currently
underway The Panel repeated its obligation in accordance with it's Charter and the role
adopted by the industry parties by endorsing this Charter.

In these circumstances, MBAV stated that further time was required to obtain instructions and
an adjournment was granted.

Following the adjournment, the MBAV and the contractor agreed to proceed on the basis that
the contractor would be fully represented by MBAV.

Whilst agreeing with the broad Union description of events, MBAV stated that no consent had

‘been given for a meeting outside the designated smoko period.

The MBAV made no submissions on the application of the Act or the Ministers statement
except that it believed that the contractor has acted in accordance with the Act.

The Panel has carefully considered the submissions of the parties and the unique
circumstances of this dispute particularly given the new Acts in place.

Having concluded smoko at 9:45am the meeting proceeded to a conclusion at 10:05am.

Following the meeting, it is clear that discussions between the employer and the Union
relating to the application of the Act broke down as a consequence of third party advice.

The matter before the Panel lies fairly and squarely in the answer to the following questions-
i) was the meeting properly authorised ?

ii) what was the purpose of the meeting ?
ii) what deduction should occur ?



f)

The Panel is strongly of the view that a determination of the matter is a requirement of the
Panel's Charter (as earlier referred to) which is the cornerstone of the parties EBA, and this
being the case there is a clear obligation to determine the matter in an expeditious manner.

The evidence before the Panel is clear that no written approval was given and it is unclear
whether there was approval, but certainly there was no rejection with regard to holding a
meeting.

In considering the principle of whether the contractor has correctly applied the provisions of
the Workplace Relations Act , the Panel, needs to consider the purpose of the meeting.

It is agreed that the meeting was to conduct a collection to assist the widow of a recently
deceased building worker accidentally killed at work. A range of questions were asked at the

meeting going to the circumstance of the accident. It is also agreed that the meeting lasted
20 minutes.

The Workplace Relations Act in referring to “Industrial Action” and the BCII Act in referring to
“Building Industrial Action” both include the phrase “or a delay in the performing of work”.
Does this mean a delay for any reason? For example; four workers travelling to work in the
same car have a fiat tyre and are 20 minutes late or, a worker ceases work without prior
approval for 20 mintes to talk to his wife who has arrived on site with urgent news regarding a
pressing domestic financial matter.

In considering both of these examples and given that the employees did not have prior written
approval, is the employer obligated under the BCII Act to deduct the workers 4 hours pay for
20 minutes lost time and further are the workers in breach of the Act if they receive payment
or ask for such payment?

Many examples of ‘delay in the performance of work’ could be developed and the Panel turns
to the term used by the Minister —was the stoppage or delay ‘Industrially motivated’

Industrially motivated is defined in Section 36 of the BCII Act as



Industrially motivated means motivated by one or more of the following purposes, or
by purposes that include one or more of the following purposes:

(a) supporting or advancing claims against an employer in respect of the
employment of employees of that employer;
(b) supporting or advancing claims by an employer in respect of the
employment of employees of that employer;
(c) advancing industrial objectives of an industrial association;
(d) disrupting the performance of work.
The employer referred to in paragraphs (a) and (b) need not be the employer whose
employees do the work to which the action relates.

The application of this definition of ‘industrially motivated * is found at Section 37 Part 2 of
Chapter 5 of the BCII ACT going to unlawful industrial action.

The Panel acknowledges that the Ministers public statement was made not on the day of the
incident but some 4 days later and further he indicated in the statement that he had sought
and received advice.

Therefore given the ‘newness’ of this Act and the various and potential applications of the
phrase ‘delay in the performance of work’ we would adopt on this occasion the public view
expressed by the Minister.

The Panel therefore unanimously determines that only 20 minutes should have been deducted
for the period that work was delayed.

r _ .\

] .
Bob Merriman W. R. Davis P. W. Knight
Chairman

Dated this 5 day of /7 a7 2006
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