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This matter relates to an issue which occurred on site at approximately 12:15pm on Friday May 5" 2006
when the water supply to the project was cut off by City West Water working outside the building site and
the action occurred without any notification to the Project Manager.

As a consequence site personnel were without water required for hygiene and wash up purposes.

Union representatives became aware of the problem and contacted Management arranging to meet at
1:00pm. Management required more time to address the problem and a meeting was arranged for 1:10pm.
Again Management did not meet this timing and hence a meeting did not occur. A Union representative
again spoke with Management at 1:15pm however by this time employees had commenced departing from
the project.

In their submissions the Union’s stated that a prompt response and discussion with Management (as
required by Clause 16.3.1 of the EBA “...must meet etc...) would have led to a resolution of the issue given
the availability of temporary bottled water and the potential for relocation . The Unions also made
reference to the Building and Construction Workplace Code of Practice (No.13) on requirements relating to
drinking water, washing facilities and sanitary facilities.

The Unions submitted that Management had also failed to give any directions to site personnel and that
the combination of all these factors presented an imminent risk to employees health, which left no

alternative but to withdraw from site and that such reasonable concern justified payment for the day.

In addition the Unions submitted that the withdrawal from site did not constitute industrial action under the
terms of the B.C.1.| Act 2005 (ref Clause 36 Definitions and Clause 42 Payments In Relation To Periods Of
Building Industrial Action) and certainly was not industrially motivated.
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Whilst acknowledging that the withdrawal was constitutionally connected and not protected, the Unions
contended that by any measure the withdrawal had taken place due to genuine health and safety concerns
based on the presence of an imminent risk.

In their response Management initially clarified points of timing and detail relating to the sequence of
events.

Management advised that the site lunch breaks were staggered and that a number of employees had
returned to work prior to the withdrawal from site.

In their submission Management stressed that the Unlons had failed to demonstrate a ‘real risk” to
employees and that for the claim to succeed there must be a specific risk. Temporary loss of water did not
meet this criteria. Management stated that the Unlons had failed to prove a “reasonable concern” as
required by Clause 36(1) (g) of the B.C.L1 Act 2005 and that they (the Unlons) had failed to demonstrate
who was at risk and additionally, by leaving site, had also failed to involve themselves in resolving the
overall issue.

Management referred to Appendix E - Amenities of their EBA and the requirement to allow “reasonable
time” to rectify issues. Management stressed the fact that there was “too much haste” in leaving the site
and a lack of consultation. Management advised that the water supply had been restored shortly after the
departure and the issue had been resolved within 45 minutes of Management becoming aware of the
probiem.

In summary Management stated that employees must remain on site in such circumstances, there had
been no proof of risk and the action was industrially motivated which constituted unlawful action under
Section 37 of the B.C.1.1 Act 2005.

MBAYV strongly supported the submissions of principal Management and made additional observations
relating to a Unlon representatives presentation during the course of addressing the Panel and also the
findings in a matter recently dealt with by the Australian Building and Construction Commissioner.

MBAV further supported their position by referring to the definition of the Building Industry Action that goes
to " delay in work”.

In considering this matter the Panel is mindful of its Charter, specifically “Functions of Disputes Panel *
Section 2.1(iv) which states-
* iv) Nothing in this Agreement empowers the Disputes Panel to determine the payment of wages for
periods during which an employee is engaged in industrial action except when it is proven that the
lost time was due to genuine occupational health and safety grounds.”
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This obligation should be compared with the wording of the BIIC Act Chapter V Part 1 Section 36 (1) g(i)

“the action was based on a reasonable concern by the employee about an imminent risk to his or her
health or safety”

The Panel's Charter at Section 1.6 (il) states:-

“That it applies the rules for natural justice and procedural faimess and compliance with relevant
legislation”

In addition consideration must be given to the EBA Disputes Resolution Procedure Clause 10.1 which
states in part-

“10.1) A major objective of this Agreement is to eliminate lost time and/or production arising out of
disputes or grievances. Disputes over any work related or industrial matter or any matters arising out
of the operation of the Agreement or incidental to the operation of the Agreement shouid be dealt
with as a close to its source as possible...”

The Panel has carefully considered the factual information that has been presented and is satisfied that it
(the Panel) has a clear appreciation of the events which occurred on May 5", 2006. The events portrayed
are supported by the investigation undertaken by two Worksafe Inspectors on May 18", 2006 and recorded
in their “Entry Report” of that day. The uncontested evidence is that there are special requirements for
wash up prior to the taking of meals given the many areas of contamination on this site as a result of many
years of being inhabited by a range of livestock.

The Panel concludes as follows —
e No indication had been given by Management to the work force as to when the water supply
would be restored
e  The water supply was restored shortly (5 -10min) after employees had left the site.
e Some employees may have been at risk, however they have not been identified.
e The withdrawal from site was not industrially motivated and this has been demonstrated to the
Panels satisfaction notwithstanding the fact that the withdrawal was premature.

In amiving at this part of our conclusion we are mindful of the Australian Building Construction
Commissioners recent decision of May 23 when dealing with industrially motivated. He stated at paragraph
19 *no evidence was gathered to suggest that prior to the meeting the workers were aware that the meeting
was for a purpose other than to discuss a death in the industry and to take a collection for the family of the
deceased. In these circumstances, | conclude the attendance was not industrially motivated.”

It is clear to the Panel that the workers only consideration at the meeting at the Multiplex site on May 5 was
:a question of the lack of water and the effect on their health and well being.



To activate Section 507 of the Workplace Relations Act which involves a minimum deduction of 4 hours
pay Section 42 of the B.C.1.I Act requires under paragraph 1(a) that the building industrial action must be
industrially - motivated and constitutionally - connected.

We find that the stoppage of work from 1:15pm or thereabouts until 3:30pm was not industrially motivated
and therefore the 4 hours should not be deducted. However, in considering our Charter we believe the
employees should not be paid from the time the workers left the site at around 1:15pm.
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