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DECISION

096-2006

Bovis LEND LEASE
DOCKLANDS PROJECT

CFMEU

SITE APPLICATION OF JOINT DEVELOPMENT AGREEMENT

This matter requires the Chairman to determine a site allowance in accordance with
Clauses 9 and 10 of Schedule 1 of the Site Allowance procedure outlined in the Bovis
Lend Lease/CFMEU Joint Development Agreement Mark 6, 2005.

In so doing, I must consider the meaning of Clause 5.2 which states in part:

« _All new Docklands projects are to be in accordance with the new scale of site
allowances. Existing projects at Docklands are to remain unchanged regarding site
allowance and working hours”.

In arriving at my decision, I have relied on the following agreed facts:

¥ The words under consideration have been in place and unchanged prior to this

EBA and arose out of the earlier VBIA.

& In the decision of Commissioner Tolley 15 November, 2000 this provided for
a site allowance for the MAB Docklands Development Project.

o The further proceedings before Commissioner Tolley Nov/Dec 2001
confirmed the approach of the earlier decision and applied it to the Victoria
Harbour Project of Bovis Lend Lease.
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The Company while acknowledging these outcomes submitted it consented due to the
industrial climate of the day.

The Union rejected this and relied on the decisions of Tolley C. and the history and
practices in the application of this clause within the Docklands Precinct.

In the Union’s view “existing projects” means any building which was to be built
within the designated developments.

The Union also highlighted that projects and building sites within the Docklands
precinct and outside the specifically major developments did not fall within the term
“existing project” but would be new projects.

In applying the obligation placed upon me, I conclude that there is a clear and direct
linkage in respect to this matter and the decisions of Commissioner Tolley, in
particular the application of that decision to the Victoria Harbour Development by this
Company.

In performing my task and seeking authority for my decision, I rely upon the only
evidence of authority produced in this matter. that being the decisions of
Commissioner Tolley.

Commissioner Tolley in his decision on 15 November, 2000 spelt out three major
project developments within the precinct namely the Colonial Stadium, Mirvac Yarra

Waters and MAB Docklands. He further stated several other major project
developments are envisaged as part of the “whole precinct” plan.

On 15 November 2001, Commissioner Tolley applied this approach to the Victoria

Harbour development following submissions from Bovis Lend Lease.

On 21 November, 2001 in a letter from Bovis Lend Lease to Brian Boyd of the
Victorian Trade Hall Council, the Company said the following -

«].  Bovis Lend Lease is prepared to adopt for the projects at Victoria Harbour
Docklands a site allowance in the decision of Commissioner Tolley of the AIRC in
respect to the MAB Development at Dockland (decision C.No 38671 of 2000). This
means the site allowance will be $3.30 per hour. Tt will be indexed by CPI, as per the
VBIA from 1 October 2002 onwards”.

In my view this is an important factor. It indicates that the site allowance is for all
Bovis Lend Lease projects at Victoria Harbour and it foreshadows an application of
this approach past October 2002.

Further, if “existing projects” had the meaning advanced by Bovis, then why was the
Tolley C decision and the letter applied to the Dock 5 building which was started
subsequently.

In the proceeding before Commissioner Tolley on 15 November, 2001 the Bovis Lend
Lease representative detailed the two works in hand at that time and outlined further
works would occur as part of the Victoria Harbour Development and produced an
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exhibit to that effect. He also referred not only to the building at hand for the National
Australia Bank but stated that it was the first of a package of work and likened it to
the MAB Development.

In considering the first decision of Commissioner Tolley, the letter of Bovis Lend
Lease, the endorsement by Commissioner Tolley, the foreshadowed period of the 21
November, 2001 letter through into post 2002 and the important identification of a
range of buildings within the Victoria Harbour Development, which had not started,
but were incorporated in the decision of Tolley C. can only lead to the conclusion that
“existing project” means all work which will occur within the Victoria Harbour
Development. If it was the intention to limit the Tolley C. decision and/or the 21
November, 2001 letter to the NAB building site and the adjoining road works then
surely the words “existing” would either specify a date on which a building would be
required to commence or limit the decision to the then approved works, namely the
NAB building and the adjacent road works.

There is no change in the wording in the current EBA to the wording that applied
during the Tolley decisions or the November 21, 2001 letter and therefore it would be
inconsistent to apply a different approach.

For all the reasons outlined above, I therefore find in respect to this site allowance
dispute at the Ericson Project being performed by Bovis Lend Lease, that the decision
of Tolley C (with appropriate CPI adjustments) should apply, as it is an existing
project within the Victoria Harbour Development.

BOB MERRIMAN
CHAIRMAN

Dated this third day of August 2006



