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DARREN MATHESON
And
CENTRAL ASPHALT GROUP PTY LTD (Central Asphalt)

RE: APPLICATION OF ENTERPRISE AGREEMENT

4 October 2024 003-2024

STATEMENT No.2 and FURTHER DIRECTIONS

[1] Mr. Darren Matheson notified a dispute on 2 September 2024 alleging that Central
Asphalt had failed to pay certain entitlements to him pursuant to the relevant Enterprise
Agreement and refused his request for redundancy.

[2] The Panel held a video Conference of the parties on 18 September 2024 at 2.00pm.
Central Asphalt failed to attend. The applicant attended together with his representatives.

[3] The Panel issued a Statement and Directions to the parties on 19 September 2024,
including Notification of further Conference and Hearing set down for 2 October 2024.
That previous Statement and Directions are to be read in conjunction with this Statement
No. 2 and Further Directions.

[4] The parties received formal Notification and reminders of the Conference and Hearing set
down for 2 October 2024 including requests for advice as to who would attend, as well as a
further notification from the Chair to the parties on 1 October 2024. Central Asphalt failed to
respond to any of these communications and failed to attend the Conference and Hearing on 2
October 2024.
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[5] The Panel proceeded with the Conference as scheduled, as it had made clear it would
do in the earlier notification to the parties. The Panel heard further from Mr. Matheson and
his representatives, Mr. Marc McPhee, Australian Workers Union, and Ms. Raelene
Matheson, concerning the matters in dispute.

[6] Based on the information provided by Mr. Matheson and his representatives together
with the evidence thus far provided to it, the Panel has made the following preliminary and
interim assessments as to the matters in dispute and material relevant thereto.

[7] Mr. Matheson was employed by Central Asphalt (then known as Central Bobcat Hire)
in or about July 2019 as an Operator Road Profiler, work he continued to perform as his
principal engagement with Central Asphalt, including the driving of trucks and yard work
associated with the company’s nursery from time to time. Mr. Matheson estimates that his
work as Operator Road Profiler (Classification PCW5) represented approximately 90% of
his work, the remainder involving truck driving associated with the company’s nursery,
on days when he was not required to undertake asphalting work.

[8] On the material before it, the Panel is satisfied that the terms of Mr. Matheson’s
employment were governed by The Australian Workers Union Asphalt Industry Certified
Agreement 2009-2012 Between Central Bobcat Hire (Paving) Pty Itd & The Australian
Workers Union (the AWU Agreement) from the commencement of his employment with
Central Asphalt up until the AWU Agreement was replaced on 22 March 2022 by the
Central Asphalt Group Pty Ltd as Trustee for the David Speranza Family Trust T/as
Central Asphalt and Profiling and the CFMEU (Victorian Construction and General
Division) Subcontractors Asphalt Enterprise Agreement 2020-2023 (the CFMEU
Agreement).

[9] The Panel is satisfied that it has the jurisdiction to deal with the matters in dispute
pursuant to the terms of the CFMEU Agreement.

[10] Mr. Matheson suffered a workplace injury to his shoulder whilst engaged in work in
December 2021 as a result of which he was not able to work until around late January
2022 when he returned to full time work on light duties with Central Asphalt on road
making duties. WorkCover made compensation payments during his time off work and it
appears as if Central Asphalt complied with the Accident make up pay provisions of the
then applicable AWU Agreement. It is not presently clear to the Panel as to whether or not
Central Asphalt were then compliant with the Incolink provisions of the AWU Agreement.
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[11] Mr. Matheson continued to work on light duties, it seems on full pay, until he could
not continue to work due to a deterioration in his injury by about June 2022. Following
this, he has been unable to perform any further work at all.

[12] Mr. Matheson’s WorkCover payments recommenced at that time and he continued to
receive them until October 2023 when WorkCover payments were ceased, the reason for
which is apparently still under challenge.

[13] Mr. Matheson submits that he has not received any Accident Pay from Central
Asphalt notwithstanding that it appears to the Panel that he is entitled to this payment
pursuant to Clause 32 of the CFMEU Agreement. It is not presently clear to the Panel
as to whether Central Asphalt has complied with its relevant Superannuation and
Incolink obligations pursuant to Subclause 32.5 of the CFMEU Agreement.

[14] Mr. Matheson claims he was also ‘paid’ at a rate of $37.00 per hour contrary to the
requisite rates of pay under the CFMEU Agreement of $53.51 per hour as at 1 March 2022
and $55.15 per hour from 1 March 2023.

[15] Mr. Matheson says he has sought to be made redundant, but this has been refused by
Central Asphalt. The Panel notes from the correspondence provided by Mr. Matheson that
Central Asphalt confirms that Mr. Matheson is still an employee of Central Asphalt.

[16] The Panel understands that there is a pending WorkCover conciliation conference to
determine a question concerning a further shoulder operation pursuant to Mr. Matheson’s
original workplace injury. This is not a matter in which the Panel has jurisdiction.
Although it seems from the correspondence provided by Mr. Matheson that Central
Asphalt somehow considers this matter is relevant to whether or not he would be entitled
to redundancy and in this regard is a matter that the Panel may give directions upon at a
later date.

Directions

[17] It appears from the material before the Panel that Central Asphalt has failed to meet
various obligations that arise from the applicable CFMEU Agreement and perhaps also in
relation to the AWU Agreement. In order for it to address any shortcomings with accuracy,
the Panel has directed that Mr. Matheson and his representatives provide it with
appropriate evidence by way of copies of payslips, WorkCover correspondence and any
other pertinent documentation including any letters of engagement or similar, together
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with an appropriate summary, no later than 5.00pm Thursday 9 October 2024. Upon
receipt the Panel will furnish a copy to Central Asphalt.

[18] The Panel has sought relevant particulars from Incolink as to Central Asphalt’s
compliance with its obligations pursuant to the applicable agreements and received the
attached response for the information of the parties from which the Panel will consider in
its final decision.

[19] Noting Central Asphalt’s failure to attend and participate in these proceedings to date,
contrary to its obligations under the CFMEU Agreement, the Panel will however provide
one final opportunity for it to make detailed written submissions to the Panel on the matters
in dispute, including the information provided by Incolink, copied to the applicant and
representatives. Such submissions are to be received not later than 5 workings days
following its receipt of the material that the Panel has directed Mr. Matheson and his
representatives provide in paragraph [17].

[20] In the event that Central Asphalt does make such a submission, the Panel will consider
the material it provides together with the material to be provided by Mr. Matheson and his
representatives, and the information sought from Incolink, and then determine whether a
further Hearing is necessary or whether the Panel directly proceeds to issue a final
Decision in the matter. The parties will be advised of the Panel’s decision in this regard.
The parties should note that any decision of the Panel is binding on the parties in
accordance with the applicable Enterprise Agreement.

Peter Parkinson Tony Cordier Giovanni Abelardo
Chairman Panel Member Alternate Panel Member

Attached — copy of email exchange between the Panel Chair and Incolink 2 October 2024.
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Linda Lot
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From: Benjamin Maxfield <BenjaminM@incolink.org.au>

Sent: Thursday, 3 October 2024 3:29 PM

To: Peter Parkinson

Cc: Tony Cordier; Giovanni Angelo Abelardo; Linda Lot; Samantha Ellison; Yvonne Bird

Subject: RE: [EXTERNAL]VBIDP - Matter No. 003-2024 D Matheson v Central Asphalt Group
Pty Ltd

No problems Peter.

The last contribution Incolink received for Mr Darren Matheson was from BILD Services PTY LTD in their August 2019
invoice.

We have no record of any contribution received from Central Asphalt Group’s for Mr Matheson. The Trustee for The
David Speranza Family Trust has been a financial employer member of Incolink from 2019 to present.

Unfortunately, there is no record of Mr Matheson on any of their invoices.
Please let me know if there’s any further information you need.

Benjamin

From: Peter Parkinson <parkosp2@gmail.com>

Sent: Thursday, October 3, 2024 3:16 PM

To: Benjamin Maxfield <BenjaminM@incolink.org.au>

Cc: Tony Cordier <tonycordierl @bigpond.com>; Giovanni Angelo Abelardo <gabelardo@mbav.com.au>; Linda Lot
<dboard@vbidb.org.au>; Samantha Ellison <saellison@incolink.org.au>

Subject: [EXTERNAL]VBIDP - Matter No. 003-2024 D Matheson v Central Asphalt Group Pty Ltd

CAUTION: This email originated from outside of the organisation. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Dear Benjamin,
The Panel is presently dealing with a dispute in the above matter.

One aspect of the dispute concerns whether or not Central Asphalt Group (formerly Central Bobcat Hire) has
complied with its obligations under two Enterprise Agreements in relation to the employee, Mr. D Matheson, who
commenced employment with them in about July 2019 and remains an employee today.

The applicable agreements appear to be as follows:

The Australian Workers Union Asphalt Industry Certified Agreement 2009-2012 Between Central Bobcat Hire (Paving)
Pty Itd & The Australian Workers Union (the AWU Agreement) from the commencement of his employment with
Central Asphalt up until it was replaced by the Central AsphaitGroup Pty Ltd as

Trustee for the David Speranza Family Trust T/as Central Asphalt and Profiling

andthe CFMEU (Victorian Construction and General Division) Subcontractors Asphalt EnterpriseAgreement 2020-
2023 (the CFMEU Agreement) on 22 March 2022. Both agreements provide various obligations relevant to Incolink.

The employer has thus far failed to participate in the proceedings requiring the Panel to make its own enquiries.




To assist the Panel in its deliberations could Incolink please provide any pertinent evidence of the employer
contributions, if any, and if any contributions have been made for Mr Darren Matheson since his commencement of
employment in July 2019, if so, for what periods and amounts.

Please note that any information you provide will be provided to the parties in this matter.
Please call me if you require any further information or clarification.

Thanking you in anticipation.

Peter Parkinson

Chair

Victorian Building industry Disputes Panel

parkosp2 @gmail.com
Mobile: +61 (0)417 284 429
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