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RE: ALLEGED NON PAYMENT OF MEAL ALLOWANCE

30 JUNE 2025 005-2025

DECISION

(By Majority, Chairperson Parkinson and Alternate Panel Member Pitt, Panel
member Ziccone dissenting)

[1] The CFMEU notified a dispute on 7 April 2025 concerning the application of Clause
36.4 — Overtime Meal Allowance of the Keller Pty Ltd and the CFMEU (Victorian
Construction and General Division) subcontractors Piling Enterprise Agreement 2020-

2023 (the Agreement).

[2] The Panel conducted a Conference of the parties and issued a Statement and

Directions on 15 April 2025 which are to be read in conjunction with this Decision. The
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Directions required the parties to make various written submissions by relevant dates to

which the parties have complied.

[3] The Panel has taken into consideration all the material and all the written submissions

and evidence provided by the parties in reaching its decision in this matter.

[4] The parties have complied with Clause 10 - Disputes Resolution Procedure of the
Agreement. There is no dispute that the Panel has the jurisdiction to decide the matter.
There is controversy over the coverage of the Agreement in so far as it applies to
employees normally resident in states other than Victoria, however there is no dispute
that employees who are based in Victoria are covered by the Agreement. The Panel’s

Decision is confined to employees resident in Victoria.

[5] The dispute concerns whether or not the relevant employees of Keller, in receipt of
Living Away From Home Allowance (LAFHA) are entitled to the payment of a meal
allowance, where they are required to work overtime for one and one half hours or more
after working ordinary hours, and where they are not provided with a suitable meal. The
provisions of Clauses 24.11- 24.12 and 36 and Appendices I and N of the Agreement and
Clause 20 of the Building and Construction General On-site Award 2010 (as at 19
December 2019) (the Award) apply.

[6] Clause 36 of the Agreement provides as follows:

36 Overtime

36.1 Except as varied herein, overtime will be worked in accordance with the
provisions of the Award.

36.2 Such overtime will be calculated by applying the divisor of 1/36th to the
Employee's weekly rate as prescribed herein.

36.3 All overtime shall be paid at double Ordinary Rates.

Overtime meal allowance

36.4 Subject to the eligibility requirements of clause 19.2 of the Award, an
Employee required to work overtime for one and one half hours or more after
working ordinary hours must be paid by the employer an overtime meal allowance
as outlined in the table below:

005-2025 Decision — Keller Pty Ltd v CFMEU
2|Page



From the first pay period commencing on or after 1 October 2020 327.47
Overtime meal allowance will be adjusted annually in accordance with CPI (All
Groups, Melbourne) movements measured in the twelve month period ending the
previous December quarter effective as of 1 March from 2021 onwards, rounded
fo the nearest cent.

[7] There is no dispute that the reference to ‘clause 19.2° of the Award as it appears in
Clause 36.4 of the Agreement, is in error and should instead be read as a reference to
Clause 20.2 of the Award. Meal Allowance Clause 20.2 of the Award provides as follows:

20.2 Meal allowance

(a) An employee required to work overtime for at least one and a half hours after
working ordinary hours inclusive of time worked for accrual purposes as
prescribed in clauses 34—Shiftwork, or 38—Annual leave, must be paid by the
employer an amount of $15.38 to meet the cost of a meal.

(b) This subclause will not apply to an employee who is provided with reasonable
board and lodging or who is receiving a distant job allowance as provided for in
clause 24—Living away from home—distant work, and is provided with a suitable
meal.

(c) An operator employee will be entitled to be paid $15.38 for each meal after the
completion of each four hours from the commencement of overtime.

[8] Clause 24 of the Agreement provides as follows:

24.11 Living Away From Home Allowance

24.12 . When Employees are to be engaged on a Project requiring them to live
away from home, the provisions of Appendix I will apply in determining their
entitlement and the conditions whilst they are living away from home.

[9] Extracts from the Agreement Appendix I — Living Away From Home Allowance:

1.1 Qualification

(a) An Employee shall be entitled to the provisions of this clause when
employed on a job or construction work at such a distance from the
Employees' usual place of residence that the employee cannot
reasonably return to that place each night under the following conditions:
(i) The Employee is not in receipt of relocation benefits.

(i) The Employee is maintaining a separate place of residence to
which it is not reasonable to expect the employee to return each
night, and

(iii) The Employee on being requested by the employer informs the
employer, at the time of engagement, that the Employee maintains

a separate place of residence from the address recorded on the

job application.
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1.3 Entitlement

Where an employee qualifies under clause 1.1 hereof the Employer shall:

(a) as of the 1 October 2020, pay an allowance of 8785.00 per week of

seven days but such allowance shall not be wages. In the case of broken

parts of the week occurring at the beginning or the ending of the

employment on a distant job the allowance shall be $155.00 per day.

Provided that the foregoing allowances shall be increased if the

employee satisfies the employer that the employee reasonably incurred

a greater outlay than that prescribed. In the event of disagreement the matter may
be dealt with in accordance with clause 10 - Disputes resolution procedure of this
agreement. In addition, $12.00 shall be paid for each night the employee is
required to be away from home, or

(b) provide the Employee with reasonable board and lodging (reasonable

board and lodging shall mean lodging in a well kept establishment with

three adequate meals each day, adequate furnishings, good bedding,

good floor coverings, good lighting and heating with hot and cold running water,
in either a single room or twin room if a single room is not available),

[10] Extracts from the Agreement Appendix N — Living Away From Home — Distant
Work:

4. Living Away From Home - Distant Work

When employees are to be engaged on Distant Work requiring them to live away
from home (refer Clause 37 of the Award), reasonable board and lodging shall be
provided by the Company. Reasonable lodging shall include adequate furnishings,
good bedding, floor covering and lighting, heating with hot and cold water.
Accommodation shall be a single room where practicable. Where it is not
practicable to provide a single room, no more than two employees shall be
accommodated in any single room.

In the event that full board is not supplied, the employer shall provide
accommodation plus pay an allowance of 885 for each night the employee is
required to be away from home.

Alternatively, the employer may choose to pay an allowance of 8785 per week of
seven days but such allowance shall not be wages. In the case of broken parts of
the week occurring at the beginning or the ending of employment on a distant job,
the allowance shall be 8155 per day up to a maximum of 8785 per week.

[11] The dispute between the parties falls squarely on the application of Clause 20.2(b)
of the Award, specifically in relation to the words “ and is provided with a suitable

meal’.
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20.2(b) This subclause will not apply to an employee who is provided with
reasonable board and lodging or who is receiving a distant job allowance as
provided for in clause 24—Living away from home—distant work, and is provided
with_a suitable meal. (our emphasis)

[12] There is no dispute between the parties that the application of the exclusion in 20.2
(b) of the Award extends reference to “receiving a distant job allowance as provided for

in clause 24 — Living away from home — distant work” to include reference to the receipt

of LAFHA under the Agreement.

[13] The parties essentially seek a ruling from the Panel whether in circumstances where
Keller’s employees resident in Victoria are required to live away from home to work on
a project and are in receipt of living away from home allowance, and who are required to
work the requisite amount of overtime after working ordinary hours, should or should not

be paid an overtime meal allowance.

[14] The CFMEU submits that the employees in question who are in receipt of LAFHA,
and who are required to work overtime for one and one half hours or more after working
ordinary hour are entitled to be paid the meal allowance provided by clause 36.4 of the

Agreement, for reason that they are not provided with a suitable meal.

[15] Keller admits that it does not pay the overtime meal allowance provided for in clause
36.4 when an employee is in receipt of LAFHA. It submits that its obligation to pay that
meal allowance is otherwise met by it paying LAFHA to the employee, which it submits
is the equivalent to it providing the employee with a “suitable meal” in the circumstances
of the employee being required to work the requisite amount of overtime. Keller submits
that the employee is not entitled to an overtime meal allowance in the circumstances of
overtime in addition to being paid LAFHA. It variously says this otherwise would amount
to “double dipping”, a “windfall” and “overcompensation”. Keller submits that “LAFHA

b

already compensates for meal expenses, including during overtime.’
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[16] The parties made submissions concerning the construction of Clause 20.2 (b) as to
whether or not the construction is ambiguous. The CFMEU submits that it is

unambiguous, whereas Keller submits that it is ambiguous.

[17] The principles governing interpretation of industrial instruments are well established
by Automotive, Food, Metals, Engineering, Printing and Kindred Industries’ known as
the Australian Manufacturing Workers Union (AMWU) v Berri Pty Ltd [2017] FWCB
3005 (Berri Case). The parties agree these principles should apply in this case however
the parties differ as to the application of the principles.

[18] The Panel has carefully considered the arguments of both Keller and CFMEU as to

the presence of any ambiguity.

[19] Keller says “Having regard to the context and purpose of clause 20.2 it is clear that
the word “and” as it appears in clause 20.2(b) is ambiguous, poorly drafted, and has

work to do”.

[20] The Panel agrees that the word “and” has work to do but does not consider the
construction of the clause leads to any ambiguity for the reasons set out herein. One
simply needs to carefully read the clause as it has been constructed, including the way the
final phrase is located and its clear punctuation. The deliberate provision of a comma is a
significant punctuation and cannot be wished away. The clause is clearly designed to
exclude the payment of an overtime meal allowance being required to be paid by the

employer in the stated specific circumstances.

[21] The Panel agrees with the CFMEU that clause 20.2 (b) “requires two distinct criteria
to be met before the exclusion operates, namely:
a. The receipt of distant job allowance as provided for in clause 24 — Living Away
from Home- distant work.....:

and separately and distinctly:
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b. The provision of a suitable meal. ” (our emphasis)

[22] The Panel considers the proviso is made even clearer by the use of the words “and

is provided with a suitable meal” (our emphasis). Clearly this creates an obligation to

actually ensure that the employee receives the meal from the employer, for free, to be

taken in the context of working so much overtime.

[23] The Panel considers that on a plain reading the clause is clear. The exclusion applies
only if an employee is not provided with reasonable board and lodging or is receiving a

distant job allowance, and that they are provided with a suitable meal. If they are not

provided with a suitable meal, there is no exclusion and the overtime meal allowance

must be paid.

[24] The provision “, and is provided with a suitable meal” clearly has work to do. Had
there been any intention to exclude employees provided with reasonable board and
lodging or LAHA, from the overtime meal allowance, this proviso would clearly not have
been included. Keller would be correct only if the words “and they are provided with a
suitable meal” were not included. The Panel cannot conceive how it can be read sensibly
any other way. There is no alternative construction on the face of the words of the clause.

It is not susceptible of more than one meaning given its construction and punctuation.

[25] The Panel considers it appropriate to adopt the principles in the Berri Case which it
has followed in reaching this decision. We consider the agreement has a plain meaning.

The grammatical construction of the provision is clear.

[26] Note the relevant principles 2, 3, 7, 8 and 9 from the Berri Case:

“2. The task of interpreting an agreement does not involve rewriting the
agreement to achieve what might be regarded as a fair or just outcome. The task
is always one of interpreting the agreement produced by parties.

3. The common intention of the parties is sought to be identified objectively, that
is by reference to that which a reasonable person would understand by the
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language the parties have used to express their agreement, without regard to the
subjective intentions or expectations of the parties.

7. In construing an enterprise agreement it is first necessary to determine whether
an agreement has a plain meaning or it is ambiguous or susceptible of more than
one meaning.

8. Regard may be had to evidence of surrounding circumstances to assist in
determining whether an ambiguity exists.

9. If the agreement has a plain meaning, evidence of the surrounding circumstances
will not be admitted to contradict the plain language of the agreement.”

[27] Keller submits at paragraph 10 of it submission as follows:

“What is primarily ambiguous is that the clause can be read in a number of
different ways, although only one reading results in a sensible balanced
interpretation. It is unclear which part of the clause the phrase “and...a suitable
meal” is intended to be joined to. It is ambiguous whether “and a suitable meal”
joins to both ‘board and lodging’ as well as the ‘a distant work payment under
clause 24’ or whether it is intended to join to only one or the other. Resolving
ambiguity with respect to the interpretation of an industrial instrument is done by
applying principles of interpretation having regard to the context and purpose of
a clause, in a way that is not divorced from industrial realities.”

The Panel considers the construction and punctuation of the clause is quite clear on its

face. The clause can only sensibly be read one way.

[28] Keller further asserts that the clause can be read a number of ways as set out in

paragraph 19 of its submission:

“19. With respect to clause 20.2(b) there are a number of different ways this can be
read which turn on the use and application of the word “and’ which is followed by
“...suitable meal”. There are two relevant ways to read clause 20.2(b) that are dealt
with in these submissions. The first (being the union’s position) is that an employee is
not eligible to receive an overtime meal allowance under clause 20.2 where they are
provided:

a. With “reasonable board and lodging” and a suitable meal, or

b. With “a distant job allowance as provided for in clause 24 — Living away from home
—distant work” and suitable meall.
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20.1t is not sensible that an employee receives both ““ a distant job allowance_and a
suitable meal” as a distant job allowance — which appears in one of three forms -
already incorporates a meal component or payment in lieu thereof.

21.Requiring payment of an overtime meal allowance whist also being in receipt of a
distant job allowance under clause 24, plainly results in an absurdity. This is because
the payment of “distant job allowance” incorporates a meal component or payment
in lieu thereof . This becomes clear when assessing what constitutes a “distant job
allowance’ under clause 24.”

The Panel cannot agree. Keller is completely ignoring the clear fact that the exclusion
only operates if the employee is provided with a meal, and in the context of working
overtime. There is nothing absurd about receiving a distant job allowance for being
required to live away from home for working ordinary hours, and either being provided
with a meal for working overtime or being paid an allowance in lieu. The distant job
allowance itself has not been designed to take into any consideration of the employee
being required to work overtime. It is entirely sensible for the employee to be
compensated for living away from home for working ordinary hours and being paid an
overtime meal allowance or being provided with a meal when being required to work the
requisite amount of overtime. The clause can only be read one way.

[29] Keller has mounted a case that the Panel considers, in effect amounts to a rewriting
and resequencing of the clause to achieve what Keller seemingly would regard as a fair
or just outcome. Keller is asking the Panel to reconstruct the clause. Keller has set out its

reconstruction at paragraph 28 of its written submission as follows:

“A sensible overall interpretation of eligibility under clause 20.2 is therefore

structured as follows:

a. The purpose and intent of an overtime meal allowance paid under clause 20.2(a)
of the Award is to “meet the cost of a meal”. If there is no cost of a meal to be met,
by satisfaction of clause 20.2(b), then this purpose is not achieved, and the
entitlement should not crystallise.

b. Inclause 20.2(b) the word “and” has (significant) work to do. Specifically, in order
to align with the purpose and context of the overtime meal allowance, to meet the

cost of a meal, section 20.2(b) must be read as follows,

i Sub-clause 20.2(b) operates to extinguish the entitlement to an overtime
meal allowance in circumstances where an employee is provided:

(i) Reasonable board and lodging and a suitable meal, OR
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(ii)A distant job allowance as provided for in clause 24 — living away from
home — distant work. “
The Panel does not accept this analysis by Keller. In the circumstances where a meal is
required for having worked the requisite amount of overtime it will have a cost and if an
employee is not provided with a meal, then the overtime meal allowance is to compensate
the employee accordingly. This construction ignores the requirement that the employee

must be provided with a suitable meal, in the context of overtime, if the payment of the

overtime meal allowance is not paid. The Panel agrees with the CFMEU that the overtime
meal allowance, subject to eligibility is paid unconditionally. There is no requirement
anywhere that the overtime meal must be purchased or that the employee must expend it

and there 1s no question of any reimbursement having been necessary to qualify.

[30] Keller also sets out its argument at paragraph 10 of its submission as follows:

“It is Keller's position that an employee is not entitled to both LAFHA and an overtime
meal allowance under clause 36.4. An overview of why is as follows:

a. Firstly, it is uncontroversial that the entitlement to a meal allowance under
clause 36.4 of the Victorian Agreement is subject to eligibility under clause 20.2
of the Award (erroneously referred to as 19.2). Having regard to the context
and purpose of clause 20.2 it is clear that the word “and’ as it appears in clause
20.2(b) is ambiguous, poorly drafted, and has work to do.

b. What is primarily ambiguous is that the clause can be read in a number of different
ways, although only one reading results in a sensible balanced interpretation. It is
unclear which part of the clause the phrase “and...a suitable meal” is intended to be
joined to. It is ambiguous whether “and a suitable meal” joins to both ‘board and
lodging’ as well as the ‘a distant work payment under clause 24’ or whether it is
intended to join to only one or the other. Resolving ambiguity with respect to the
interpretation of an industrial instrument is done by applying principles of
interpretation having regard to the context and purpose of a clause, in a way that is
not divorced from industrial realities.

c. Upon reading section 20 as a whole and having regard to the words in both clause
20.2(a) and 20.2(b), it is plainly clear that the purpose of providing a meal allowance
under clause 20.2 is to “meet the cost of a meal. As much is expressly stated at the end
of 20.2(a).
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d. Clause 20.2(b) then, naturally, operates to exclude circumstances where there is no
cost of a meal to be met. It is evident in the present circumstances the ‘cost of a meal’
is considered by operation of clause 20.2(b) to be met when a person receives one of
the three distant work allowances at 24.3(a) — which includes LAFHA. As such
eligibility to an overtime meal allowance under clause 20.2 is not met in the
circumstances that LAFHA is paid. ...”

[31] The CFMEU in reply says at paragraph 11 of its submission in reply:

“Nor is there any logic in Keller’s proposed interpretation. Keller’s position rests on
the notion that LAFHA incorporates a meal component and thus already meets the
expense of the meal in question. As such, it says, the only sensible reading of clause
20.2(b) is to attach the phrase “and a suitable meal” to the provision of “reasonable
board and lodging.” Leaving aside the grammatical contortions required to arrive at
such a conclusion, the stark problem with this analysis is that it ignores the fact that
“reasonable board and lodging” also incorporates the provision of meals. As
identified in footnote 6 of the CFMEU'’s original submissions, the definition of the
phrase “reasonable board and lodging” in Clause 1.3(b) Appendix I of the Agreement
makes it clear that the parties have directly turned their minds to the meaning of this
phrase for the purposes of the Agreement. In light of this, Keller’s proposed
interpretation is demonstrably incoherent.”

The Panel agrees with this analysis. The Panel considers that Keller has sought to

create an ambiguity where none exists.

[32] Whilst the Panel has determined there is no ambiguity, we have nevertheless
considered if the payment of an overtime meal allowance could be construed as “double
dipping” or “a windfall” or “overcompensation” as variously submitted by Keller, and
whether or not LAFHA has been designed to compensate for all meals, including those
having to be compensated as a consequence of working overtime, as also submitted by

Keller.

[33] The Panel is unable to establish any relevant linkage between the payment of
LAFHA and the working of overtime and there is nothing in Keller’s submission that
evidences any linkage. Indeed, from the Panel’s analysis it is clear that LAFHA 1is
confined, in that it has been designed to address the circumstances of an employee having

been required by their employer to live away from their home to work ordinary hours.
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We can find no evidence to suggest that LAFHA 1is intended to compensate for any aspect
of overtime work. The working of overtime and the provision of LAFHA are entirely

separate matters.

[34] To explore this further, the Panel, as it is entitled to do, has also considered the views
of the Fair Work Commission as referenced in its decision, 4 Yearly Review of Modern
Awards — Construction Awards in [2018] FWCB6019. A detailed consideration was
given by the Full bench at paras [85] to [156] to Living Away From Home Allowance
and the Panel can find no suggestion that meal allowances paid for working overtime are
intended to be compensated by the payment of LAFHA or for the provision of board and
lodging. The Full Bench considered various submissions of the parties in regard to the
adequacy of the quantum for the cost of meals that should be included in the makeup of
LAFHA as well as considering submissions seeking to clarify that allowances reflecting
the costs of reasonable meals, ie. breakfast, lunch and dinner, were separate to the costs
of accommodation or lodgings. No submissions or consideration is given anywhere by
the Full Bench to the issues associated with overtime meal allowances. It seems that
consideration of overtime meal allowances in the relevant awards has been well settled

for many years.

[35] The Panel accepts that LAFHA is provided solely to compensate an employee where
they are engaged to work on a project that requires them to live away from their home. It
1s a provision that makes no consideration of working hours other than ordinary working
hours. The compensations available for working overtime are distinct and separate to the
compensation for living away from home. An employee who does not live away from
their home and works so much overtime such that an overtime meal allowance is required
to be paid is in no different situation when it comes to taking a meal than the employee
who happens to be living away from home. They do not have available to them the
convenience or the availability of the meal, ingredients or the facilities that would
otherwise be available had they only worked ordinary hours. Just like the employee living
at their home, who does not work overtime will have available the food and facilities to
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have their normal meal at home, so too does the employee who lives away from home
because of the provisions of LAFHA and/or the provision of reasonable board and lodging

that 1s provided them, when working ordinary hours.

[36] Neither of them are able to have their meal or be compensated for not having it at
their home or their lodging at a reasonable time of their choosing, because of the
requirement to work overtime, unless they are otherwise provided with a suitable meal.
Both are entitled to be compensated identically. It would otherwise render the employee
who was being compensated for living away from home at an agreed amount, at a further

disadvantage to the employee living at home, when required to work overtime.

[37] “....provided with a suitable meal” in the context of the clause cannot mean the same
as being provided with reasonable board and lodging or LAFHA having been paid to
cover three normal meals, given the inability to take a meal as a result of being required
to work overtime for more than one and one half hours. The phrase “and provided with
a suitable meal” means just that — it does not work as some sort of a proviso that an
alternative to a suitable meal can be granted in lieu at some other time. It would then
clearly not be suitable. If a suitable meal is not provided the overtime meal allowance is

required to be paid.

[38] The CFMEU submits at [22] , “LAFHA is paid to an employee for the additional
costs and inconveniences associated with having to reside away from the employee’s
usual place of residence for work purposes. It is paid to an employee regardless of
whether the employee works overtime. Conversely, overtime meal allowance is an
allowance that is only payable where an employee is required to work substantial time
beyond their ordinary hours and is plainly paid in recognition of the fact that additional
inconveniences and costs associated with obtaining a meal, potentially whilst still on the
job, may be incurred accordingly. Whilst an employer may avoid the payment if it

provides a “suitable meal” it cannot if it does not.” The Panel accepts this view.
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[39] The Panel understands that some enterprise agreements make specific provision that
an overtime meal allowance is not required to be paid if certain requisite period of prior
notice of working overtime is given to the employee. That is not the case here. Keller also
identified though its witness Mr William Larsen an enterprise agreement that provides
that when distant work is undertaken an overtime meal allowance is not paid. There is no
such qualification here. The provisions of the Award and Agreement in this case read
together clearly do not provide any such qualifications. The fact that some other
agreements might provide qualifications, or some different provisions is of no relevance
to this Agreement. No connection between that agreement and this Agreement has been
established. The evidence relied upon by Keller through the witness statement supports
this, where he says at [13]“ I am aware that practices vary due to differences in EBA’s”.
That is the point the CFMEU correctly makes. In this case the Agreement is indeed

different to some other EBA’s and the payment of overtime meal allowance is only

excluded when receiving LAFHA by the employee having been provided with a suitable

meal.

[40] Even if the Panel was persuaded that there was an ambiguity, it would still make
abundant sense for the overtime meal allowance to be payable where LAFHA is paid.
LAFHA is an entirely different compensatory provision than a meal allowance that arises

as a consequence of overtime having been worked.

[41] An employee in receipt of LAFHA is obliged to make provision for accommodation
and meals from the allowance provided for working ordinary hours, without the additional
burden of having to make arrangements for meals where the requisite amount of overtime
is required to be worked, unless otherwise compensated or being provided with a suitable

meal.

[42] This is no different to an employee living at their home who is required to work the
requisite amount of overtime. The employee in receipt of LAFHA is not otherwise
compensated for meals that have to be taken as a consequence of working overtime,
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unless they receive the overtime meal allowance, or are provided with a suitable meal, as

the Agreement provides that they should.

[43] It is significant in the Panel’s view that the meal, that would have otherwise been

compensated for by LAFHA, had they not worked the requisite amount of overtime, may

not have been able to be taken for any of the following reasons or similar:

their intended meal may have been spoilt due to not being able to be taken at their
intended mealtime;

their meal may not have been able to be prepared in a timely manner such that a
meal could be taken;

they may not have been able to acquire or purchase a meal due to the time of day;
the meal may not have been able to be taken at a reasonable time for sustenance

purposes.

This would clearly result in the employee not being able to partake in a suitable meal.

[44] The Panel also accepts the similar analysis of the CFMEU at paragraph 13:

“Of course, what may or may not be suitable in any given situation will naturally
be something about which reasonable minds may differ but it will not be lost on the
Panel that the fact that overtime meal allowance under Clause 36.4 of the
Agreement is, by definition, only available when an employee is “required to
continue to work overtime from one and a half hours or more after working
ordinary hours,” would be a relevant factor going to ‘suitability’. It is not hard to
envisage circumstances in which the mere fact that an employee is required to
remain at work for this additional period (which may of course ultimately be
significantly longer than one and a half hours) may affect their ability to access a
meal that might otherwise be available to them by virtue of LAFHA or reasonable
board and lodging, if they had only worked ordinary hours. Such a meal may, for
instance, only be provided between certain hours and only be available at an off-
site location. Conversely, payment of the allowance may cover the cost of local or
on-site purchase of a meal, which may often then be consumed in circumstances
where an Employee takes an overtime rest break pursuant to clause 37.1 of the
Agreement.”

[45] The Panel considers it entirely reasonable in these circumstances for the employee

to be compensated by way of payment an overtime meal allowance or provided with a
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suitable meal when required to work the requisite amount of overtime as the Agreement

provides.

[46] The Panel agrees with the CFMEU’s submission at [14] “that eligibility for the
receipt of LAFHA payments is in no way contingent upon the performance of overtime
work. Subject to eligibility criteria, an employee will receive LAFHA even when they only
work ordinary hours. The attempt to extend the scope of LAFHA payments to incorporate
an allowance that is triggered only upon performance of overtime work should therefore

be rejected as unsatisfactorily arbitrary.”

[47] The Panel can find no basis to conclude that the payment of overtime meal allowance
would amount to “double dipping” or could be considered a “windfall” or
“overcompensation” . The purpose and payment of overtime meal allowance is distinct

and separate to the payment of LAFHA.

[48] The Panel can find no basis to conclude that LAFHA compensates for overtime meal
allowance. The payment of LAFHA is no substitute for Keller providing its employees
who work the requisite amount of overtime after having worked ordinary hours, with a
suitable meal, or in absence of the meal being provided to the employee, the payment of

the overtime meal allowance.

[49] The Panel reaffirms its view that the relevant provisions of the Agreement when read

with the Award have no ambiguity.

[50] For the reasons set out herein the Panel decides that the employees in question when
in receipt of LAFHA and work overtime for one and one half hours or more after working
ordinary hours, are entitled to the payment of the overtime meal allowance under clause

36.4 of the Agreement.
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[51] Keller is directed to pay the relevant arrears to the relevant employees and to provide
evidence of payment to the CFMEU and the Panel no later than 5.00pm Monday 21 July
2025.

Peter Parkinson Brendan Pitt
Chair Alternate Panel Member
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