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STATEMENT 

 
 

[1] The CFMEU notified a dispute on 11 November 2025.  The dispute concerns an 

alleged breach of both the MJB CONTRACTORS PTY LTD and the CFMEU (Victorian 

Construction and General Division) Subcontractors Formwork Enterprise Agreement 

2024-2027 (the Agreement) and s116B of the Fair Work Act 2009 (Cth) (the FW Act).  

The CFMEU alleges MJB has failed to include a particular allowance when calculating 

superannuation contribution payments for employees. 

 

[2] The Panel convened a Conference of the parties on 19 November 2025. 
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[3] On 29 October 2025 the CFMEU in its correspondence to MJB set out succinctly and 

in some detail its position in relation to the matter in dispute, and attached a copy to its 

application.  MJB did not reply.  

 

[4] There is no dispute between the parties that the Agreement has application to this 

matter and that the dispute is properly before the Panel in accordance with Clause 11 of 

the Agreement, the Dispute Resolution Procedure. 

 

[5] The dispute between the parties is about whether or not the monetary allowance 

provided by Clause 27.5 of the Agreement, known as the Metropolitan Radial Areas 

allowance, is to be included as part of Ordinary Time Earnings when calculating the 

required superannuation contribution payments for employees. 

 

[6] The parties have been unable to resolve the dispute and have both requested that the 

Panel determines the matter by arbitration. 

 

[7] The relevant provisions include the following:  

 

• Clause 27.4 of the Agreement - Fares and travel patterns allowance provides as 

follows: 

 

“Employees will start and cease work on the job at the usual commencing and 

finishing times within which ordinary hours may be worked and will transfer 

from site to site as directed by the Employer. Other than in the case of an 

Employee directed by the Employer to pick up and/or return other Employees 

to their homes, time spent by an Employee travelling from the Employee’s 

home to the job and return outside ordinary hours will not be regarded as time 

worked. The fares and travel patterns allowance recognises travel patterns and 

costs peculiar to the industry, which include mobility in employment and the 

nature of employment on construction work.” 
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• Clause 27.5 of the Agreement – Metropolitan radial areas (MRA Allowance) 

provides as follows: 

 

“An Employee must be paid an allowance of $54.50 per day for each day 

worked when employed on construction work, at a construction site located: 

(a) within a radius of 50 kilometres of the GPO in a capital city of a State 

or Territory; or 

(b) within a radius of 50 kilometres of the principal post office in a 

regional city or town in a State or Territory.” 

(the MRA Allowance) 

 

• Clause 27.13 of the Agreement – Daily Entitlement provides as follows:  

 

(a) The travelling allowances prescribed in this clause will be payable for: 

(i) any day upon which the Employee performs or reports for duty, or 

allocation of work; and 

(ii) any rostered day off taken as prescribed in clauses 36—Hours of 

Work, and 37—Shiftwork. 

(b) The allowances prescribed in this subclause will be taken into account 

when calculating the annual leave loading. 

(c) The allowances prescribed by this subclause will not be taken into 

account for calculating overtime, penalty rates, annual or 

personal/carer’s leave entitlements 

 

• Clause 23.1 of the Agreement provides as follows: 

 

“Superannuation contributions must be paid in accordance with this clause and 

the Superannuation Guarantee Administration Act 1992 (Cth), which will satisfy 
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the Employer’s obligation regarding making superannuation contributions 

under the NES.” 

 

• Section 116B of the Fair Work Act 2009 (Cth) (FW Act), which is contained within 

the National Employment Standards of the FW Act, provides as follows: 

 

“An employer must make contributions to a superannuation fund for the benefit of 

an employee so as to avoid liability to pay superannuation guarantee charge under 

the Superannuation Guarantee Charge Act 1992 in relation to the employee.” 

 

• Section 6(1) of the Superannuation Guarantee Administration Act 1992 (Cth) (SGA 

Act) includes the following definition of “ordinary time earnings”: 

 

“ "ordinary time earnings", in relation to an employee, means: 

(a) the total of: 

(i) earnings in respect of ordinary hours of work other than earnings 

consisting of a lump sum payment of any of the following kinds 

made to the employee on the termination of his or her 

employment: 

(A) a payment in lieu of unused sick leave; 

 

(B) an unused annual leave payment, or unused long service 

leave payment, within the meaning of the Income Tax 

Assessment Act 1997; and 

(ii) earnings consisting of over - award payments, shift - loading or 

commission; or 

(b) if the total ascertained in accordance with paragraph ( a) would be greater 

than the maximum contribution base for the quarter --the maximum 

contribution base.” 
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• “Ordinary Time Earnings” is also a defined term at clause 2 of the Agreement as 

follows:  

 

Ordinary Time Earnings for all purposes in this agreement has the same 

definition as defined by Superannuation Guarantee Ruling 2009/2. Without 

limiting the fullness of this definition, in summary and in the context of this 

agreement, this includes: 

(a) wages and allowances earned in respect of ordinary hours of work (see 

clause 36) but excluding any wages and allowances earned in the 

performance of overtime; and 

(b) shift loading. 

 

[8] MJB confirmed it has not included the MRA Allowance when calculating 

superannuation contribution payments. The CFMEU stated it had taken advice on the 

matter and submits the MRA Allowance must be included for the purposes of clause 23.1 

of the Agreement and/or s116B of the Fair Work Act. 

 

[9] MJB submitted that it had taken advice on the matter and considered that the MRA 

Allowance should not be included for those purposes. 

 

[10] The  CFMEU in its submission relies in particular on the Australian Tax Office 

Superannuation Guarantee Ruling SGR 2009/2. MJB accepts that the Panel should rely 

upon SGR 2009/2. 

 

[11] The Panel considers that SGR 2009/2 provides guidance on the question before the 

Panel. The Ruling deals with allowances and provides examples to assist that guidance.  

 

[12] The CFMEU summarises its assessment of the matter in its correspondence of 29 

October 2025 as follows: 
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“The CFMEU finds support for its position in the full text of SGR 2009/2. Properly 

considered, the MRA Allowance is an “allowance by way of unconditional extra 

payment”4 and as such, consistent with superior court authority, falls within the 

definition of “salary and wages” for the purposes of s11 of the SGA Act, and 

consequently, within the definition of OTE for the purposes of s6(1) of the SGA Act. The 

MRA must therefore be included in the calculation of OTE for the purposes of determining 

superannuation payment obligations. We draw your attention to paragraphs 259-265 of 

SGR 2009/2 and, in particular, to the decision of Hill J in Road & Traffic Authority of 

NSW v. Federal Commissioner of Taxation (1993) 43 FCR 223 as referred to in 

paragraphs 262-3, which is directly on point. 

 

The CFMEU finds further support in the wording used in definition of “Ordinary time 

earnings” in clause 2 of the Agreement, as indicated above, which clearly indicates an 

intention of the parties to include allowances earned in respect of ordinary hours of work 

as part of OTE for the purposes of superannuation calculations.” 

 

[13] The Panel raised various matters in conference with the parties to which the Panel 

indicated the parties considered response would assist it in determining the matter.  The 

CFMEU indicated it would wish to make further written submissions in relation to the 

matter in the first instance. 

 

[14] The Panel considers that the answer to the following will be relevant in reaching its 

determination in this matter: 

1. Is the MRA allowance paid only for pre-determined travel expenses and if so 

how? 

2. Is the MRA allowance an expense allowance or reimbursement for a pre-

determined expense? 

3. Is the MRA allowance paid to compensate for the nature of the work in 

construction and the types of travel patterns peculiar to the construction 

industry? 



009-2025 – Statement - CFMEU v MJB Contractors   7 | P a g e  

 

4. Is the MRA allowance provided with a reasonable expectation that it will be 

fully expended?  

5. Is the MRA allowance paid unconditional of any expense having been actually 

incurred by the employee?  

6. Is the MRA allowance paid regardless of the actual expenses incurred by the 

employee, if any? 

7. Does the MRA allowance have any relationship to the actual cost incurred by 

the employee? 

8. If there are costs incurred, does each employee incur the same cost, if any? 

9. Is the MRA allowance an expense incurred by the employee on behalf of the 

employer and then reimbursed to the employee? 

10. Is the MRA allowance earned in relation to ordinary hours of work?  

11. Is the MRA allowance paid on RDO’s granted for working ordinary time? 

12. Is overtime work specifically excluded from consideration for this matter? 

[15] The Panel is required to determine whether or not the MRA Allowance must be 

regarded as Ordinary Time Earnings and included in the calculation of superannuation 

contribution payments for the purposes of clause 23.1 of the Agreement and s116B of the 

FW Act. 

 

[16] The parties agreed to the following Directions: 

 

1. The CFMEU will file written submissions as to its position on the question no later 

than 5.00pm on  Wednesday 3 December 2025. 

2. MJB will file written submissions as to its position on the question no later than 

5.00pm on Wednesday 10 December 2025. 

3. The CFMEU will file written submissions in reply no later than 5.00pm on 

Wednesday 17 December 2025. 
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The Panel expects the parties to address the questions raised in paragraph [14] in their 

submissions.  The parties are also at liberty to provide submissions on any other matter 

they consider relevant to the Panel determining this matter.  

[17] Following receipt of the CFMEU submissions in reply the Panel may proceed to 

arbitrate the matter or, if it considers it necessary, issue further Directions as to the next 

steps. 

 

 

 

 

Peter Parkinson   Tony Cordier  Adrian Ziccone 

Chairman    Panel Member  Panel Member 

 

 

 
 

 

 

 

 

 

 

 

 

 

 


