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STATEMENT

[1] A notification to the VBIDP was received from the PTEU on 19 August 2016 requesting a hearing in
relation to the Ravenhall Prison Project, Deer Park, seeking payment for employees of various sub
contractors to John Holland Pty Ltd for the periods of time between 4 August and 11 August 2016 for
allegedly being unable to carry out normal duties due to the site being unsafe for normal productive work.

[2] A Hearing was held with the Panel on 24 August 2016 with representatives of the PTEU, Entire
Mechanical Services Pty Ltd, Entire Fire Protection Pty Ltd, Wilson Plumbing and Drainage Pty Ltd, KBR
Commercial Pty Ltd (KBR), and Trio Plumbing (Aust) Pty Ltd., Entire Mechanical Services Pty Ltd and
Entire Fire Protection Pty Ltd (Entire Services) were represented by M and K Lawyers who were granted
representation by the Panel on an interim basis. Representatives from Close Commercial Services Pty Ltd,
Signal and Hobbs Pty Ltd and Barden Steeldeck Industries failed to attend the Hearing having received
formal notification to attend. Also in attendance at the Hearing were representatives of AMCA who were
granted observer status by the Panel.

[3] The Chairperson raised an issue as to the capacity of the Panel to deal with the matter in so far as KBR
was concerned having regard to its Enterprise Agreement. KBR confirmed it had no employees affected by
the matter as confirmed by the PTEU. The Panel excused KBR from participation and were struck from
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further proceedings in the matter. There was no dispute that the matter had been properly notified and was
before the Panel pursuant to the relevant provisions of the Enterprise Agreements of those in attendance:

e Entire Mechanical Services Pty Ltd and CEPU — Plumbing Division Victoria Branch Enterprise
Agreement 2015-2019

e Entire Fire Protection Pty Ltd and CEPU - Plumbing Division (Vic) Fire Protection Agreement
2015-2019

e Wilson Plumbing and Drainage Pty Ltd and CEPU — Plumbing Division (Vic) Enterprise Agreement
2011-2015

e Trio Plumbing (Australia) Pty Ltd and CEPU — Plumbing Division Victorian Branch Enterprise
Agreement 2015-2019

o Close Commercial Services P/L and CEPU - Plumbing Division (Vic) Enterprise Agreement 2011-
2015

e The Signal and Hobbs Unit Trust Trading as Signal & Hobbs and CEPU - Plumbing Division
Victorian Branch Enterprise Agreement 2016 — 2019

o Barden Steeldeck Industries Pty Ltd and CEPU — Plumbing Division (Vic) Enterprise Agreement
2011-2015

[4] The subject Site is the Ravenhall Prison Project located at Ravenhall, Victoria which is a Public Private
Partnership between the Department of Justice in the State of Victoria and a consortium led by GEO Group
Australia for the development and operation of a 1300-bed Prison. The contract to construct the facility was
let to John Holland Pty Ltd (JHPL) and construction commenced late 2015. The employers named in this
matter are each sub contractors to JHPL for various works associated with the facility.

[5] During the Hearing the PTEU amended the period of time for which it was seeking payment to include
the 12 August 2016.

[6] Various submissions were made on behalf of the PTEU and materials tabled marked as PTEU1 and
PTEU2.

[7] Various submissions were made on behalf of the Employers, in particular Entire Services and materials
tabled marked ENTIREL and ENTIRE2.

[8] It became clear to the Panel in the Hearing from the submissions of all parties that there was a level of
confusion as to a number of matters that arose during the period in question. In short, a concern arose over
the adequacy or otherwise of Emergency Evacuation Procedures and directly related health and safety
matters. Initially it appears that the principal, JHPL, gave directions for work to cease on 4 August 2016 in
order to address safety concerns raised. It is suggested that approximately 1000 employees of various
subcontractors to JHPL ceased work as a consequence. It is estimated that approximately 200 of these
employees were employees of the subcontractors named in this matter.

[9] In accordance with its Charter, the Panel can determine the payment of wages for periods during which
an employee is engaged in industrial action “when it is proven that the lost time was due to genuine
occupational health and safety grounds™. The relevant Enterprise Agreements variously require any
determination of the Panel “will not be inconsistent with the Australian Government Implementation
Guidelines for the national Code of Practice for the Construction Industry, the FW Act or the Building and
Construction Industry Improvement Act 2005”.

The Panel also notes that the relevant Enterprise Agreements provide a procedure for dealing with safety
issues or incidents, which enables a party to submit such matter to the Panel for resolution, subject to not
taking precedence over the OHS Act.

This Panel accepts that for it to determine that lost time be paid in relation to contested concerns about
safety, those concerns need to amount a reasonable concern about an imminent risk to health and safety and
be consistent with the applicable resolution procedure.
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[10] The parties acknowledged that during the course of the period in question:

there was confusion as to the directions managed by the principal JHPL;
there was an absence of direct involvement in resolving the matter by the subcontractors;

there had been no provision of JHPL’s Workplace Emergency Response Plan (PTEU2) to HSR’s or
subcontractors before 4 August 2016;

on 5 August 2016 JHPL attempted to conduct a site and tool box meeting to review the amended site
evacuation procedure and plans, however the tool box was not able to be conducted.

there had been separate and joint involvement in the matter and attendance on site by both Worksafe and
Comcare (note that JHPL is a non-government licensee with Comcare and all other employers on site fall
under the jurisdiction of Worksafe);

there had been involvement by the Fair Work Commission (FWC), but not involving the subcontractors,
through S418 proceedings initiated by JHPL which were discontinued by it, allegedly by an agreement
being reached as to a phased return to work areas once made safe;

there had been a conciliation conference conducted by FWC including on site attendance by FWC, but not
including the subcontractors;

alleged guidance and/or direction from the Metropolitan Fire Brigade as to evacuation procedures, in
particular concerning evacuation from second storeys.

[11] The Panel adjourned the hearing on 24 August 2016 in order to better inform itself of the facts and
determined that it would in the first instance seek to meet with the following, all of whom the parties agreed
may be able to assist the Panel, namely:

JHPL

Department of Economic and Budget (DOEB)
Department of Justice (DOJ)

GEO Group Australia (GEO)

Worksafe

Comcare

Metropolitan Fire Brigade

[12] In adjourning, the Panel indicated that it would issue an update on its progress to the parties by 31
August 2016, today.

[13] The Panel is continuing its enquiries into the matter in order to inform itself in accordance with its
Charter. To date the following has occurred:

Discussions by the Chairperson with relevant representatives of each of DOJ, DOEB and GEO have
confirmed that neither was engaged in any direct way with the matter such that the Panel could be any
better informed by their representatives.

JHPL has declined the Panel’s formal request for it to meet with Panel to assist in the matter.

Discussions by the Chairperson with relevant representatives of each of MFB and CFA have confirmed
that whilst there was attendance on site by both the MFB and CFA firefighters, there were no formal
instructions or directions issued by these authorities in relation to the site, only observations made to
personnel on site as to the state of the site at the time.

Discussions with Worksafe representatives and the Panel occurred on 30 August 2016 which provided the
Panel with good insight into the apparent lack of certainty over the jurisdiction of both Worksafe and
Comcare in relation to a site such as this and the inherent confusion that can arise. The Worksafe
representatives were not in a position to provide specific details as to the opinion of inspectors that
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attended the site due to the constraints that exist pursuant to Section 10 of the Occupational Health and
Safety Act 2004 other than to note the Entry Reports (as included in PTEU2).

« Discussions and exchanges by the Chairperson with Comcare, including the Victorian Inspectorate are
continuing. The Panel is seeking any relevant reports or correspondence issued by Comcare in relation to
the matter that might assist.

[14] The Panel has not reached any concluded view at this point. It seems that there may be some periods of
time during the period in question when employees were instructed not to work either by their employer or
by JHPL. Greater clarity from the parties will be sought on this. It is noted that many employees who were
unable to be engaged productively were re-allocated to productive work off site with their employer leaving
only those employees who could not be productively engaged on site. Some too were engaged in performing
rectification works to enable re-opening of work areas once made safe. The Panel notes that Entire Services
has indicated it will provide further material to assist the Panel by 1 September 2016. The Panel is
particularly keen to receive any further material from any party that may assist it in understanding the matter
in particular any direct evidence as to the concerns held by employees as to any imminent threat to their
safety by virtue of any alleged shortcomings with Emergency evacuation procedures and any direct evidence
as to any instructions to employees to work or not to work. It is noted that the PTEU may seek to provide
further evidence from their members in which case suitable arrangements should be made with the employer
to facilitate this on a reasonable basis without disruption.

[15] Accordingly, the parties are encouraged to furnish any further materials with the Panel, (please provide
to the other parties) without delay. A further hearing will be conducted on Wednesday 7 September, 2016 at
10.00am at the Panel offices for any final evidence or materials to be presented should any party wish,
following which it is the intention of the Panel to adjourn to determine the matter.
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