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CONSTRUCTION, FORESTRY AND MARITIME EMPLOYEES UNION
(CFMEU)
AND
MJB CONTRACTORS PTY LTD (MJB)

RE. ALLEGED BREACH OF AGREEMENT - NON-INCLUSION OF
ALLOWANCE IN SUPERANNUATION CONTRIBUTION CALCULATIONS

009-2025 19 JANUARY 2026

DECISION

(By Majority, Chairperson Parkinson and Panel Member Cordier, Panel Member
Ziccone dissenting)

[1] The CFMEU notified a dispute on 11 November 2025 alleging a breach of both the MJB
CONTRACTORS PTY LTD and the CFMEU (Victorian Construction and General Division)
Subcontractors Formwork Enterprise Agreement 2024-2027 (the Agreement) and s116B of the Fair
Work Act 2009 (Cth) (the FW Act).

[2] The CFMEU alleged MJB failed to include the Metropolitan Radial Areas allowance (MRA
allowance) provided by sub-clause 27.5 of the Agreement in Ordinary Time Earnings (OTE) when
calculating the requisite minimum superannuation contribution payments for its employees.

[3] The Panel convened a Conference of the parties on 19 November 2025 and issued a Statement and
Directions on 20 November 2025, which are to be read in conjunction with this Decision.

[4] MJB confirmed it had not included the MRA allowance when calculating superannuation

contribution payments. The CFMEU submitted that the MRA allowance must be included for the
purposes of clause 23.1 of the Agreement and/or s116B of the Fair Work Act.
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[5] The parties have been unable to resolve the dispute and have both requested that the Panel
determine the matter by arbitration.

[6] There is no dispute between the parties that the Agreement has application to this matter and that
the dispute is properly before the Panel in accordance with Clause 11 of the Agreement, the Dispute
Resolution Procedure.

[7] The Panel is required to determine whether the MRA allowance is part of OTE and to be included
in the calculation of superannuation contribution payments for the purposes of clause 23 of the
Agreement and s116B of the FW Act.

[8] The relevant provisions of the Agreement and applicable Acts include the following:
e C(lause 23.1 of the Agreement provides as follows:

“Superannuation contributions must be paid in accordance with this clause and
the Superannuation Guarantee Administration Act 1992 (Cth), which will satisfy
the Employer’s obligation regarding making superannuation contributions
under the NES.”

e C(lause 23.3 of the Agreement provides as follows:

“The level of contributions paid on behalf of each Employee (other than an
Apprentice) will be, at a minimum, 3280 per week.”

e Section 116B of the Fair Work Act 2009 (Cth) (FW Act), which is contained within the
National Employment Standards of the FW Act, provides as follows:

“An employer must make contributions to a superannuation fund for the benefit of
an employee so as to avoid liability to pay superannuation guarantee charge under
the Superannuation Guarantee Charge Act 1992 in relation to the employee.”

e Section 6(1) of the Superannuation Guarantee Administration Act 1992 (Cth) (SGA
Act) includes the following definition of “ordinary time earnings”:

“ "ordinary time earnings", in relation to an employee, means:

(a) the total of:

(i) earnings in respect of ordinary hours of work other than earnings
consisting of a lump sum payment of any of the following kinds
made to the employee on the termination of his or her

employment:

(A) a payment in lieu of unused sick leave,

(B) an unused annual leave payment, or unused long service

leave payment, within the meaning of the Income Tax

Assessment Act 1997; and

(i) earnings consisting of over - award payments, shift - loading or
commission, or

(b) if the total ascertained in accordance with paragraph (a) would be greater
than the maximum contribution base for the quarter --the maximum
contribution base.”
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e “Ordinary Time Earnings” is also a defined term at clause 2 of the Agreement as follows:

Ordinary Time Earnings for all purposes in this agreement has the same
definition as defined by Superannuation Guarantee Ruling 2009/2. Without
limiting the fullness of this definition, in summary and in the context of this
agreement, this includes:

(a) wages and allowances earned in respect of ordinary hours of work (see
clause 36) but excluding any wages and allowances earned in the
performance of overtime; and

(b) shift loading;

e Clause 27.4 of the Agreement - Fares and travel patterns allowance provides as follows:

“Employees will start and cease work on the job at the usual commencing and
finishing times within which ordinary hours may be worked and will transfer
from site to site as directed by the Employer. Other than in the case of an
Employee directed by the Employer to pick up and/or return other Employees
to their homes, time spent by an Employee travelling from the Employee’s
home to the job and return outside ordinary hours will not be regarded as time
worked. The fares and travel patterns allowance recognises travel patterns and
costs peculiar to the industry, which include mobility in employment and the
nature of employment on construction work.”

e C(lause 27.5 of the Agreement — Metropolitan radial areas (MRA allowance) provides as
follows:

“An Employee must be paid an allowance of $54.50 per day for each day
worked when employed on construction work, at a construction site located.:
(a) within a radius of 50 kilometres of the GPO in a capital city of a State
or Territory,; or

(b) within a radius of 50 kilometres of the principal post office in a

regional city or town in a State or Territory.”

(the MRA Allowance)

e Clause 27.11 of the Agreement - Provision of transport provides as follows:

(a) No allowances, other than those prescribed in clauses 27.8 and 27.10
and in the circumstances described in clause 27.11(b), will be payable
on any day on which the Employer provides or offers to provide transport
free of charge from the Employee’s home to the place of work and
return.

(b) Subject to 27.11(c), the allowance prescribed in clause 27.5 will be
payable on any day for which the Employer provides a vehicle free of
charge to the Employee for a purpose related to their contract of
employment, and the Employee is required by the Employer to drive this
vehicle from the Employee’s home to their place of work and return.

(c) The parties recognise that in some circumstances where the Employer
provides a vehicle free of charge to an Employee it will not be
appropriate for the Employee to also receive the allowance prescribed in
clause 27.5. As such, where the Employer provides a fully fuelled and
maintained vehicle to the Employee such that the Employee has
reasonable private use of the vehicle, the allowance will not be payable.

009-2025 CFMEU v MJB Contractors 3|Page



Any disputes as to the application of this clause may be resolved via the
Dispute Resolution Procedure.

Example: Where an Employee is provided with a vehicle by the Employer

which is mainly used for employment related purposes, including transport of

the vehicle and or tools and materials to and from work, the allowance will be
payable. Where the Employee is provided with a vehicle that can reasonably

be used for private purposes outside of work hours, the allowance will not be payable.

e Clause 27.13 of the Agreement — Daily Entitlement provides as follows:

(a) The travelling allowances prescribed in this clause will be payable for:
(i) any day upon which the Employee performs or reports for duty, or
allocation of work, and

(ii) any rostered day off taken as prescribed in clauses 36—Hours of
Work, and 37—Shiftwork.

(b) The allowances prescribed in this subclause will be taken into account
when calculating the annual leave loading.

(c) The allowances prescribed by this subclause will not be taken into
account for calculating overtime, penalty rates, annual or
personal/carer’s leave entitlements

[9] In order to determine what is to be included for Ordinary Time Earnings for superannuation
purposes it is necessary for the Panel to apply the guidance which is set out in the Australian Tax
Office Superannuation Guarantee Ruling SGR 2009/2 (the SGR Ruling).

[10] The SGR Ruling explains the meaning of ‘ordinary time earnings’ (OTE) as defined in subsection
6(1) of the Super Guarantee (Administration) Act 1992 (SGAA). The definition of OTE is “...relevant
to employers for the purpose of calculating the minimum level of superannuation support required for
individual employees under the SGAA.” The SGR Ruling also explains the meaning of ‘salary or
wages’ which “....is relevant in calculating the superannuation guarantee shortfall of employees
where their employer has not provided the required minimum level of superannuation support.” This
specifically addresses the question before the Panel in this matter.

[11] Both parties accept that the SGR Ruling is to be relied on for these purposes and for determining
the matter before the Panel. The Panel accepts that the SGR Ruling provides clear guidance on the
question before the Panel and provides relevantly applicable scenarios to assist in the resolution of this
dispute.

[12] The Directions agreed by the parties and issued by the Panel on 20 November 2025 were as
follows:

1. The CFMEU will file written submissions as to its position on the question no later than
5.00pm on Wednesday 3 December 2025.

2. MJB will file written submissions as to its position on the question no later than 5.00pm on
Wednesday 10 December 2025.

3. The CFMEU will file written submissions in reply no later than 5.00pm on Wednesday 17
December 2025.

The Panel expects the parties to address the questions raised in paragraph [14] in their
submissions. The parties are also at liberty to provide submissions on any other matter they
consider relevant to the Panel determining this matter.
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[13] The Panel approved extensions of time for filing. The CFMEU filed its submissions on 4
December 2025, MJB filed its submissions on 10 December 2025 and the CFMEU filed submissions
in reply on 17 December 2025.

[14] The Panel has considered all the submissions of the parties and the relevant material upon which
they rely, the SGR Ruling, and relevant materials published by the Australian Taxation Office.

[15] The CFMEU’s submissions traverse the relevant and applicable terms of the Agreement and rely
upon the guidance provided by SGR Ruling in relation to the treatment of allowances and concludes
“that the MRA Allowance plainly falls within the OTE definition in the SG Act in accordance with how
that definition has been understood judicially. Further the characteristics of the Allowance place it in
the category of payments that the Australian Tax Office would likely classify as OTE by reference to
the SGR 2009/2. The Panel should determine the dispute accordingly, with the parties to be heard
further regarding remedy.”

[16] MJB’s submissions seek to rebut the CFMEU’s submissions on the basis that it submits that based
upon the SGR Ruling in relation to the treatment of allowances, the MRA Allowance is an “expense
allowance ... paid to an employee with a reasonable expectation that the employee will fully expend
the money in the course of providing services” from which it says the SGR Ruling requires the
exclusion of the MRA Allowance from OTE.

[17] In its Statement of 20 November 2025 the Panel set out a series of questions at paragraph [14]
which it considered dealt with the pertinent aspects of the SGR Ruling for this matter to which it
sought responses from the parties in their submissions.

The Panel’s questions
1. Is the MRA allowance paid only for pre-determined travel expenses and if so how?

[18] At paragraph 27 of the SGR Ruling it provides that “payments of a predetermined amount to
offset or reimburse particular expenses’ are not ‘salary or wages’ and hence are to be excluded from
OTE. Both CFMEU and MJB agree that the MRA allowance is not paid for predetermined travel
expenses, hence the MRA cannot be excluded from OTE for this reason. It is clear that no “particular
expenses” have not been identified in setting the MRA allowance.

2. Is the MRA allowance an expense allowance or reimbursement for a pre-determined
expense?

[19] There is no evidence before the Panel to suggest that there has been any attempt to identify or
assess any ‘predetermined expense’ at any time by anybody in setting the MRA allowance. The
quantum of the allowance has been agreed by the parties to be $54.50. The payment of the MRA
allowance to the employee is entirely unconditional as to whether or not any actual expense is incurred
by the employee. The MRA allowance cannot be excluded from OTE for this purpose.

[20] MJB submitted that “...the MRA allowance is an expense allowance. For the reasons provided, it
is not necessary that there be a condition that an employee incur any actual expense to be eligible for
payment in order for it to be an expense allowance that is excluded from OTE”.

[21] The SGR Ruling adopts a very clear contrary view. At paragraph 266 it defines an expense
allowance as “... an allowance which is paid with the reasonable expectation that the money will be
fully expended by the employee in the course of providing their services. The expense allowance is not
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given for the service of the employee, but rather in recognition of the expenditure that the employee
will incur in the course of providing their services.” (our emphasis). This is not the case here.

[22] This is further reflected in Example 9 at paragraphs 120-122 of the SGR Ruling, where an
allowance for expenses is paid to the employee regardless of whether or not the employee spends the

allowance and this is deemed to be salary and wages that are to be included in OTE according to the
SGR Ruling.

[23] The SGR Ruling again makes this clear at paragraphs 260-263 where it references a High Court
Ruling in Mutual Acceptances (1944) CLR 389 and in Road & Traffic Authority of NSW v Federal
Commissioner of Taxation (1993)43 FCR 22393 ATC 4508, (1993) 26 ATR 76. In those matters the
allowances in question represented partial compensation for motor vehicle expenses and fares, they
were paid whether the employee incurred the expenditure and were recognised as salary or wages,
which for the purposes of the SGR ruling are to be included as OTE. The MRA allowance squarely
falls into this category.

[24] In its submissions MJB asserts that the MRA allowance “does not relate to a specific expense, but
is intended to cover broader mobility burdens which it is expected that the employee will incur, such
as:

Fuel,

Tolls,

Parking,

Vehicle wear and tear,
Alternative transport routes,
Variable access costs.”

0O O O O O O

[25] There is no evidence before the Panel as to whether the above examples have been considered in
determining the MRA allowance, and whether there was any such intention to do so. However, the
application of these examples, even if they were considered, are so sufficiently vague and could not be
so uniform across a workforce that it can meet the definition of expense allowance as set out by the
SGR ruling. As MJB itself submits, “the MRA allowance does not relate to a specific expense.”

[26] The SGR ruling at paragraph 268 deals with ‘reimbursements’ and provides “that a payment is a
reimbursement if the employee is compensated exactly for all or an agreed part of an expense already
incurred, although not necessarily disbursed.” It concludes that as such a reimbursement is not OTE.
It goes on at paragraph 269 to say “Note: where the reimbursement relates to the use of the employee’s
car, the Commissioner will treat a payment calculated at a set rate per kilometre as a reimbursement if
the expense amount is calculated on a reasonable basis. This has no application to the MRA allowance
which cannot be considered a reimbursement.

3. Isthe MRA allowance paid to compensate for the nature of the work in construction and
the types of travel patterns peculiar to the construction industry?

[27] Both parties say yes. At paragraph 27 the SGR ruling provides that certain kinds of payments that
are to be included as OTE are Allowances and loadings “....that are described as allowances or
loadings and that are paid to employees to recognise or compensate for certain conditions relating to
their employment.” (our emphasis). That is clearly what the Agreement provides for at clause 27.4.

[28] MJB seek to distinguish the MRA allowance by claiming that the circumstances when the MRA
allowance is not paid (see clause 27.11), supports its contention that the MRA “allowance is expense -
based...”. MJB has failed to consider subclause 27.11 (b) and the example provided at the end of
clause 27.11 which provides as follows:
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Example: Where an Employee is provided with a vehicle by the Employer

which is mainly used for employment related purposes, including transport of

the vehicle and or tools and materials to and from work, the allowance will be

payable. Where the Employee is provided with a vehicle that can reasonably

be used for private purposes outside of work hours, the allowance will not be payable. (our
emphasis).

[29] This supports a conclusion that the MRA allowance is paid for something more than merely “an
expense related travel allowance” and is paid “fo employees to recognise or compensate for certain
conditions relating to their employment”.

[30] Clause 27.4 of the Agreement includes the following explanation of the MRA : ‘The fares and
travel patterns allowance recognises travel patterns and costs peculiar to the industry, which include
mobility in employment and the nature of employment on construction work.” (our emphasis). This
aligns with the SGR Ruling such that the MRA can be included in OTE for this purpose.

4. Is the MRA allowance provided with a reasonable expectation that it will be fully
expended?

[31] As set out in answer to the earlier questions there is simply no evidence of any reasonable
expectation that the MRA allowance will be fully expended. MJB submitted in answer to this question
that the answer is Yes. It says “.this contention is supported by:

[ The allowance is payable with a reasonable expectation that the employee

will need to incur the relevant costs. Although the CFMEU uses the example

that an employee could travel by bicycle and incur no cost, the reason for

payment of the allowance is that it is not practical for an employee to travel

other than in an appropriate vehicle.

[J As an employer we do not have transparency as to how the CFMEU has
calculated the allowance amount. However, it is reasonable to expect that this

has been based on a determination of the actual costs an employee will need to incur.

[32] This explanation ignores the reality of the various forms of transport utilised by employees to
attend to and depart from work in the construction industry, which the Panel is well familiar with. It
varies from public transport to shared vehicles, to individual vehicles, to employer provided working
vehicles, to bicycles, and motor bikes for example. There is no evidence to suggest that all employees
of MJB travel in same type of vehicle, travel the same distances and all incur the same cost. Indeed it
is clear that they do not, and for some no cost at all. As to the second contention, the MRA allowance
has been set by agreement between the parties and there is no evidence as to its make up nor is there
any precondition for payment of the allowance as to any particular mode of transport, distance
travelled and the like.

5. Is the MRA allowance paid unconditional of any expense having been actually incurred
by the employee?

[33] Both parties concur that the allowance is paid unconditional upon any expense having been
incurred, which based upon the SGR Ruling this fact enables the allowance to be considered as salary
and wages for OTE purposes, contrary to what MJR submit.

[34] MJB seeks to align the MRA allowance with the payment of a tool allowance which is not

regarded as OTE by the ATO, per the example in its Fact Sheet. The example that MJB relies upon
concerns the tool allowance payable to employees under the Joinery and Building Trades Award 2020
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which requires that the employee supply and maintain tools for the work in order to receive the
allowance. If the employer provides all tools there is no entitlement to the tool allowance. There is no
similar conditions attaching to receipt of the MRA allowance. In this case the Agreement provides that
where a working vehicle to transport tools is supplied, the MRA allowance is still required to be paid
to the employee, as is clear from paragraph [27]. The example relied upon by MJB is clearly
distinguishable from the MRA allowance.

[35] The SGR Ruling also deals with allowances by way of unconditional extra payments in Example
9 at paragraphs 120 — 122. Here an employee is paid a set monthly entertainment allowance which he
receives regardless of whether the allowance is spent or not and he has complete discretion as to
whether or not he spends the allowance. The SGR ruling provides:

“The payments made to Yuihim are a reward for services he provides as an employee. He is entitled to
keep them regardless of whether he incurs any expense in respect of the stated purpose of the
payments. They are ‘salary or wages.’ The allowance is not paid for services provided by Yuihim only
outside his ordinary hours of work. Therefore, the monthly payments are earnings ‘in respect of
ordinary hours of work’ and are OTE.”

[36] This example is referable to the payment of the MRA allowance — it is paid as a service provided
as an employee. The employee is entitled to keep the MRA allowance regardless of whether any
expense is incurred.

6. Is the MRA allowance paid regardless of the actual expenses incurred by the employee, if
any?

[37] Both parties concur that the allowance is paid regardless of the expenses incurred by the
employee, which based upon the SGR Ruling this fact enables the allowance to be considered as salary
and wages for OTE purposes, contrary to what MJR submit.

7. Does the MRA allowance have any relationship to the actual cost incurred by the
employee?

[38] Having regard to the foregoing the answer must be No. MJB submit that “there is a reasonable
expectation that the MRA allowance is reflective of the actual costs that will be incurred by the
employee”. There is no evidence to support this submission.

8. Ifthere are costs incurred, does each employee incur the same cost, if any?

[39] It is clear from the foregoing that the answer is No. It is obvious to the Panel that as to any costs
incurred these will vary from employee to employee, noting importantly that the allowance is not
relevant only to possible costs, Importantly the allowance is paid also in recognition of “travel
patterns and costs peculiar to the industry, which include mobility in employment and the nature of
employment on construction work.” (clause 27.4 of the Agreement — our emphasis). MJB submit that it
is not necessary that each employee incur the same cost, as long as there is a reasonable expectation
that they will each fully expend the allowance. This might be so if it could be demonstrated that all of
the MRA allowance was determined and paid only for actual expenses incurred by each employee and
that the allowance was fully expended for that purpose, but this is not the case as set out earlier.

9. Is the MRA allowance an expense incurred by the employee on behalf of the employer
and then reimbursed to the employee?
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[40] Both parties agree that the answer is No. The SGR Ruling at paragraph 73 provides, “a
reimbursement that compensates an employee for an expense they have incurred on behalf of the
employer is also not ‘salary or wages’. The Panel agrees that the allowance cannot be considered a
reimbursement of an expense incurred on behalf of the employer. This therefore does not exclude the
MRA allowance from ‘salary and wages’ for the purposes of OTE.

10. Is the MRA allowance earned in relation to ordinary hours of work?

[41] The Panel considers that the SGR Ruling makes it clear that for earnings to be included in OTE
for the purposes of SGAA they must be earnings “in respect of ordinary hours of work”. The SG Act
provides similarly. The MRA allowance is paid “...per day for each day worked when employed on
construction work, at a construction site located ...”" within certain specified radii. (see clause 27.5).
The Agreement does not limit the payment of the allowance to only days where ordinary hours are
worked. Clause 27.13 provides that the allowance is required to be paid on a daily basis and is also
paid on any rostered day off as prescribed in the Agreement.

[42] The granting of RDO’s arises from the requisite number of ordinary hours of work having been
completed by the employee over 9 days such that sufficient ordinary hours have been worked to
warrant the taking of the paid RDO. Payment to an employee for any RDO taken as a day off is still a
payment for having worked ordinary time — it matters not that no work is actually performed on the
RDO for present purposes. On this basis it seems entirely appropriate that the MRA allowance paid
with respect to the RDO is paid in recognition of ordinary hours and for this purpose the Panel
determines should be regarded as earnings in respect of ordinary hours of work and included for the
purposes of SGAA.

[43] As to a day on which the employee only reports to work to undertake overtime, not including any
ordinary hours of work, the Agreement provides that the MRA allowance is payable for such a day,
but, having regard to the SGR Ruling, the Panel determines that the allowance paid for this day is not
eligible to be taken into account for the purposes of SGAA as it is not earnings in respect of ordinary
hours of work.

11. Is the MRA allowance paid on RDO’s granted for working ordinary time?
[44] Refer to paragraphs [41] —[42] above.
12. Is overtime work specifically excluded from consideration for this matter?

[45] Refer to paragraph [43] above. We note that the CFMEU’s submission seems to imply that the
MRA allowance is to be included as OTE in respect of overtime work. To be clear the Panel does not
accept this view because it would be contrary to our interpretation, adaption and application of the
SGR Ruling and SGAA. The definition of OTE in the Agreement at clause 2 also confirms the Panel’s
view that the MRA allowance does not need to be included in OTE for days where it relates to
overtime work (for example, Saturday or Sunday).
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Decision

[46] Having regard to the forgoing and the reasons set out, the Panel determines that the MRA
allowance provided by clause 27.5 of the Agreement when paid in respect of ordinary hours of
work is to be regarded as ordinary time earnings and included in the calculation of the minimum
superannuation contribution payments for the purposes of clause 23 of the Agreement and
s116B of the FW Act.

Further Hearing

[47] The Panel notes from the submission of the CFMEU that the parties should be heard
further regarding ‘remedy’. In this regard the Panel, having decided the principal issue in
dispute, expects that MJB will immediately commence compliance with this Decision. We direct
that a further Hearing before the Panel will be held to hear further from the parties as to any
retrospective arrangements that ought be decided by the Panel or may be agreed between the
parties. In this regard the Panel will consider submissions from the parties at a Hearing on
Thursday S February 2026 at 10.00am by video conference.

prs i

Peter Parkinson Tony Cordier
Chairman Panel Member
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