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STATEMENT

[1] Further to the Statements issued by the Panel in this matter on 8 and 19 December 2016, a
further Conference of the parties was held with the Panel on 2 February 2017.

[2] The Employer had made written submissions dated 22 December 2016 and the PTEU
member the subject of the dispute, had also effected a number of communications with the Panel
over the course of January 2017.

[3] The Employer was unable to appear at the Conference on 2 February 2017. The Conference
was attended by the PTEU and MPA.

[4] The PTEU set out its response to the Employer submission dated 22 December 2016 which
was to reject the conclusions reached.

[5] Without dealing with each aspect of the submission, the Panel notes that in relation to the
first two Conferences the Employer was happy for the Panel to assist the parties, irrespective of
any jurisdictional argument, as was raised in the written submission.

[6] In any event, given the nature of the submission and in particular the doubt that the PTEU
member himself has cast over whether he wished the matter to be dealt with by the Panel or
indeed the union, the Panel concludes that it is in no position to proceed to determine anything
further at this stage, even if it had the power to do so, which has now been questioned by the
Employer.
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[7] The Panel notes that the matter affecting severance contributions has been resolved in the
terms agreed before the Panel.

[8] As to the other matter concerning Income Protection insurance, it is noted from the AMCA
statement of 30 January 2017 that the Employer appears still open to a negotiated settlement,
with provisos.

[9] Accordingly the Panel has determined that the most appropriate course is for the PTEU,
should it wish to do so, to seek formal clear written instructions from its member as to whether
or not he wishes the matter to proceed, and by what course.

[10] The Panel will close its file on this matter, but is prepared to assist with further conciliation

should all parties agree to utilise the services of the Panel, and confirm their preparadeness to do
SO.
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STATEMENT

[1] The PTEU notified a dispute on 28 November 2016 regarding alleged underpayments of
Redundancy Entitlements, Income Protection, Workplace Insurance and Accident Make Up Pay
in relation to an employee of Burns Airconditioning and Plumbing Pty. Ltd. (Burns).

[2] Burns held a contract to provide labour, including this employee, to Med Eng Pty. Ltd. (Med
Eng) on the Bendigo Base Hospital Project.

[3] At the time of the employee’s employment both employers were covered by Enterprise
Agreements applicable to this matter. The Burns Airconditioning and Plumbing Pty Ltd and
CEPU Plumbing Division (Vic) Regional Enterprise Agreement 2013-2016 was terminated by
the Fair Work Commission on 26 July 2016.

[4] The Panel conducted a Conference with the parties on 8 December 2016.
[5] Essentially there are two matters in dispute.

[6] The first matter deals with the PTEU claim that the employee is entitled to a “make up”
payment between workers compensation payments and what the employee would have been
entitled to had Burns been in compliance with the Enterprise Agreement applicable at the time
of the employees workplace injury (August 2015). Burns did not hold an equivalent income
protection policy to that referenced in the Agreement in respect to the amount payable in
relation to workers compensation “top up”. The consequence of this, the PTEU submitted,
amounts to $220 per week for each week that the employee is in receipt of workers
compensation payments on and from the 53rd week of such entitlement, up to 78 weeks of
continued receipt of workers compensation payments, arising from the income protection
provisions of the Enterprise Agreement.
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[7] The PTEU submitted that Med Eng also had obligations under its Enterprise Agreement to
ensure Burns was compliant in regard to this matter.

[8] Following discussions with the parties collectively and separately it was agreed that the
matter be adjourned to enable the employers to seek further advice as to the relevant provisions
of the Enterprise Agreement and the obligations that flow, having regard to the effect, if any, of
the termination of the Burns Enterprise Agreement.

[9] The second matter concerns the alleged failure to pay relevant severance contributions to
Incolink amounting to $3296.52, following the employee’s retrenchment on 13 November 2015.

[10] Burns agreed that the amount was due to be paid and requested a further opportunity to
make arrangements with Incolink for payment. Burns, with the assistance of Med Eng, agreed to
engage with Incolink immediately for this purpose.

[11] The Panel determined the the matter be adjourned for further Conference on Monday 19

December 2016 as which time the Panel expects the employers to have a clear position in
relation to the matters in dispute such that a resolution is possible.

/]
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STATEMENT

[1] A Statement was issued by the Panel on 8 December 2016 arising from a Conference on that
day.

[2] Two separate matters are before the Panel, one concerning Severance payments to Incolink
and the second concerning an alleged shortfall in income insurance payments, both of which
were addressed in the Statement.

[2] A further Conference was held with the parties and the Panel on 19 December 2016.

[3] In relation to the Severance payments, the employer, Burns, confirmed that agreed
arrangements had been made with Incolink to make outstanding payments on 21 December 2016
and 21 January 2017 which will then settle their obligation. Subject to these payments being
made the Panel regards this matter as settled.

[4] In relation to the Income Protection matter, Burns sought further time to receive legal advice
as to its obligations, if any, and that it anticipated the advice would be provided to it by close of
business 19 December 2016.

[5] The PTEU confirmed that its proposal to settle this matter was for Burns to make a payment
to the employee of the alleged shortfall of $220 per week from the 53rd week (a date to be
agreed in August 2016 as to when the entitlement became due) through to 16 December 2016
inclusive, in recognition of the shortfall in actual payments made by the insurer against the
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payments that would have been made had the employer held insurance as required by the
Enterprise Agreement at the time of the injury.

Any further similar payment obligations that arise as a consequence of the Enterprise Agreement
beyond 16 December 2016 would be made on a regular basis (say monthly), subject to Burns
first being furnished with satisfactory evidence that the employee was in continuing receipt of
workers compensation payments in relation to the specific relevant injury for the relevant period.
In absence of satisfactory evidence being received by Burns, no payment will be required.

[6] Burns undertook to take the PTEU proposal to its legal adviser and to provide its written
response to the Panel and the union by no later than 5.00pm Friday 23 December 2016.

Peter Parkinson Daniel Hodges Tony Cordier
Chairman Panel Member Panel Member
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