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DECISION 

[1] The CFMEU notified a dispute on 27 November 2018 alleging the non payment of 

wages and a breach of Clause 33 of the Enterprise Agreement. The CFMEU 

subsequently notified further alleged breaches of the Enterprise Agreement concerning 

Redundancy entitlements. 

[2] The Panel convened a conference of the parties on 7 December 2018. The CFMEU 

attended. The Panel and the Chairman had followed up with the employer prior to the 

Conference as to its attendance. The Chairman determined that the Conference would 
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proceed by teleconference. Abseal was represented by its owner, Michael Kostal, by 

teleconference. 

[3] The applicable Enterprise Agreement is: 

• Abseal Pty Ltd and the CFMEU (Victorian Construction and General Division) 

Enterprise Agreement 2016-2018. 

[4] The Panel issued  Statements on 7 December 2018 and 31 January 2019 which are to 

be read in conjunction with this Decision. 

[5] The CFMEU has complied with the agreed actions arising from Statement No.1.  

[6] Abseal has failed to comply with the agreed actions, including Steps 2 and 3 of 

Statement No.1, and has made no attempt to respond to the Panel or the CFMEU, 

notwithstanding formal Notifications, reminders and messages left with Abseal on 

numerous occasions. Abseal did not attend the Conference on 31 January 2019. 

[7] The Panel conducted a Hearing on Thursday 14 February 2019 for which formal 

Notification had been given to the parties including advising that “the Panel will 

proceed to make a final Determination with respect to all the alleged matters. The Panel 
will rely upon the evidence that is presented to it.” The CFMEU attended. There was no 

attendance by Abseal nor any correspondence provided by it to the Panel or to the 

CFMEU. 

CFMEU Submissions 

[8] The CFMEU tabled detailed written submissions which have been identified by the 

Panel as CFMEU 1. 

[9] The Panel requested some further details and calculations from the CFMEU which 

have been provided and have been identified as CFMEU 2. 
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[10] The CFMEU has alleged in the proceedings that Abseal has underpaid three named 

employees their entitlements that arise from the applicable Enterprise Agreement in 

relation to wages, travelling and fares, overtime, Incolink contributions and Cbus 

Superannuation contributions. The CFMEU has also submitted that Abseal has failed to 

comply with redundancy entitlements including payment of accrued leave and RDO’s to 

the 3 employees from the date of their redundancy. 

[11] The CFMEU has relied upon the payslips received by each employee for their 

relevant periods of employment with Abseal. The Panel has sighted the said payslips 

held by the CFMEU. 

[12]  The CFMEU submits the shortfall in wages is as follows for the three employees 

as a minimum: 

N Warren - $14,454.30 

J Dredge -  $6,138.45 

S Eadie -  $16,442.03 

[13] The CFMEU submitted that if Abseal was to pay the amounts set out, knowing that 

these are minimum amounts only,  it would be prepared to settle this aspect of its claims 

on behalf of its members.  

[14] The CFMEU stated that it appeared that Incolink contributions had now been made 

by Abseal, and it did not seek to press its allegations of shortcomings for this 

entitlement any further at this stage. The CFMEU stated it had been unable to discern if 

there were still shortcomings in relation to Cbus Superannuation contributions and that 

it would pursue this matter separately at this stage. 

[15] In relation to the outstanding entitlements to Redundancy, including termination 

notice, separation certificate, accrued leave and accrued RDO’s, the CFMEU was 
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unable to provide the Panel with accurate details of the quantum outstanding. It has 

confirmed  the dates of redundancy for each employee as follows: 

N Warren - 25 November 2018. Mr Warren “received a text message from Mr M Kostal 

at 6.17pm”. 

J Dredge - 7 February 2019. Mr Dredge “was called on the afternoon of 7 February 

2019 and was told that he was being made redundant because they had lost a project and 

there wasn’t enough work.” 

S Eadie - 12 February 2019 - Mr Eadie “received a text message saying that the 

company had no work and so he was made redundant.” 

[16] The CFMEU has submitted that neither of the employees has received a separation 

certificate or any payments of accrued entitlements. Accordingly pursuant to Clause 18 

of the Enterprise Agreement it submits that where all accrued entitlements owing are not 

paid within 2 business days of termination, for every subsequent day for which the 

entitlements are not received by the employee, Abseal is required to pay 8 hours pay at 

ordinary rates for each such day.  The CFMEU has submitted that the following 

amounts are due for each employee as at 18 February 2019 in addition to the accrued 

entitlements: 

N Warren - $27,529.44 

J Dredge -  $2,321.76 

S Eadie -  $1,326.72 

Decision 

[17] The Panel notes that the CFMEU has undertaken its calculations as to the shortfall 

of wage entitlements on a conservative basis in so far as it has only calculated the 

shortcomings in wages paid against the rate of pay identified on employees’ payslips, 

notwithstanding that it is likely it says that the employees would have worked at higher 

classifications from time to time and it has also excluded travelling and fares and 
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overtime hours and penalties from its calculations. Based upon the only evidence before 

the Panel,  we have decided that the following amounts for each employee are required 

to be paid by Abseal no later than 5.00pm on 25 February 2019.  

N Warren - $14,454.30 

J Dredge -  $6,138.45 

S Eadie -  $16,442.03 

[18] In relation to Redundancy, the Panel finds that Abseal has not paid or provided any 

entitlements of the employees. It seems notice of redundancy has been provided by text 

for two of the employees, although the Panel notes that termination of employment by 

text message could be considered harsh. In the absence of any alternative written 

agreement having been entered into between Abseal and the affected employee, each of 

the employees are entitled to claim payment pursuant to Clause 18 of the Enterprise 

Agreement. There is no evidence that any alternative written agreement was entered 

into between any of the affected employees and Abseal. As the claim is pressed by the 

CFMEU on behalf of its members the Panel decides that until such time that the 

entitlements are received by the employees, each of the employees are to be paid by 

Abseal the following amounts increased by 8 hours pay for every day after 18 February 

2019 that the entitlements remain to be received by the employee, pursuant to Clause 18 

of the Enterprise Agreement. 

N Warren - $27,529.44 

J Dredge -  $2,321.76 

S Eadie -  $1,326.72 

[19] In relation to Incolink and Superannuation contributions the Panel reaches no 

conclusion as to the status of these matters and notes that the CFMEU will pursue the 

matter of Superannuation separately. 
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[20] The Panel wishes to make it clear to Abseal that based on the evidence available to 

it, the Panel has found clear and significant breaches by Abseal of the Enterprise 

Agreement by failing to meet its legal obligations to its employees and notes the 

intentions of the CFMEU to exercise its further rights to pursue enforcement and 

penalties.  The Panel has provided every opportunity for Abseal to be heard and present 

any contradictory evidence in these proceedings. It has not done so.  

[21] To be clear, a failure by Abseal to pay to each of the employees the amounts 

determined by the Panel will be a breach of this Decision and of the Enterprise 

Agreement for which the CFMEU is able to enforce at law together with other remedies 

against Abseal. 

! ! !  

Peter Parkinson  Daniel Hodges    Tony Cordier 
Chairman Panel Member   Panel Member
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